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Trans-State Actors and the Law of War: A Just War Argument
Peter Watson Huggins, M.A.

Thesis Advisor: Anthony Clark Arend, Ph.D.
ABSTRACT

International law regarding the use of force is ill-equipped to provide guidance
to policymakers when one of the belligerents in a conflict is a trans-state actor (TSA).
This dissertation investigates the legal and moral aspects of this problem. It first
identifies the lacunae that emerge in both the jus ad bellum and jus in bello portions of
international law regarding the use of force. It then examines the moral aspects of such
a conflict using the just war tradition. It subsequently makes a moral statement that
provides guidance for policymakers, as well as recommendations for changes to treaty
law and interpretations of customary international law. The dissertation derives
important conclusions. Within the legal jus ad bellum, three lacunae emerge: the lack
of a definition for armed attack within the framework of the United Nations Charter; the
imprecise location for where state action imputes legal responsibility for support of a
trans-state actor; and a victim state’s response to a TSA’s action may run afoul of a
strict interpretation of the principles of necessity and proportionality. Within the legal

Jus in bello, an important lacuna emerges regarding what protections a TSA’s
combatant ought to receive under international humanitarian law (IHL). The moral

analysis, conducted within the framework of the just war tradition, reveals an internal
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inconsistency between two of its jus ad bellum criteria. The criterion of Competent
Authority limits the number of actors posssessing the necessary authority to conduct
public violence; yet the society of states has conferred this authority upon sub-state
groups in a war of self-determination. The dissertation’s moral argument, termed the
Justice of states, provides the necessary moral backing for states to respond to a
destabilizing TSA. The moral statement also argues that a TSA’s combatant can claim
the protections of prisoner of war status under ITHL if the TSA receives conferred |
competent authority and if the combatant himself fulfills combatant duties outlined in
IHL. This disseration provides workable recommendations regarding a number of
vexing international relations challenges. It also begins the moral debate regarding the

status of TSAs and their combatants within the just war tradition.
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CHAPTER ONE

INTRODUCTION

In the wake of the events of September 11, 2001, the resulting American and
world reactions appear on the surface to be justified. After suffering a dévastating
armed attack—the bloodiest day in America since the Civil War—the United States,
responded in self-defense against the group and the state responsible for the attack. Yet
beneath the surface of this seemingly sﬁ'aightforward action lie significant legal and
moral questions. Perhaps the most publicized challenge concerns the status of al-Qaeda
detainees held in Guantanamo Bay, Cuba and elsewhere. Are they considered prisoners
of war, or should they be categorized as something else? This question points to a
broader and more general problem in the Law of War.! Traditionally, the Law of War
has governed state behavior in a conflict between states. The society of states recently
extended limited humanitarian protections to people involved in a conflict contained
within the political borders of a sovereign state: a non-international or internal conflict.

But the Law of War says little about a conflict where one of the belligerents is not a

! The term the “Laws of War” is generally understood to refer to the jus in bello, or international
humanitarian law, which provides legal restraint on the actual conduct of hostilities. For this dissertation,
the term the Law of War refers collectively to both the jus ad bellum or law governing when force may be
used, along with its more traditional sense of the jus in bello.
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state, but a trans-state actor (TSA).? Is the Law of War applicable in this situation?

And if it applies, how does one interpret existing treaty law and customary practice in

light of this new conception of warfare?

Why the Law of War Does Not Work

The fact that the Law of War does not reflect the new reality, with its resulting
problems for policymakers, is not surprising. One can attribute this to three disﬁnct
reasons. The first reason is that much of the jus ad bellum law, or rules for when states
can go to war, reflect assumptions about the nature of the international system that have
not borne out. The primary example of this is the United Nations Charter. Embedded
in the UN Charter is the idea that states no longer have the right to use forée unilaterally
except in self-defense and that self-defense would become a éoilecﬁve actioﬁ on the
part of international society. The viability of collective security is ‘premised on the idea
that the mechanism ensuring the occurrence of this action, United Nations Sequrity
Council action under Chapter VII of the Charter, would be responsive to states’s
security needs. In reality, the Security Council, hobbled by the veto power held by the
victorious World War Two states or their successors combined With the challenges of

Cold War superpower politics, proved ineffective in providing to states the needed

% A TSA is a non-governmental, non-intergovernmental organization that is willing to use either hard
power or soft power to achieve political goals. Membership in this organization transcends political
boundaries. Instead of being based on a loyalty to a nation-state, loyalty to the organization has a
religious, ethnic, economic, epistemic, or ideological basis, or a combination thereof. See Chapter Two
for an in-depth discussion.
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security.’ Because of the Security Council’s impotence, states have repeatedly taken
unilateral action to ensure what they perceive to be their security concerns, leading to
what scholars have termed “the post-Charter paradigm.™

A second reason why the Law of War does not reflect this new conception of
warfare is that the nature of war continually evolves. The major treaties of the Law of
War, the United Nations Charter and thé Geneva Conventions of 1949, reflect an
understanding of the nature of war based on the recently concluded conflict—the
Second World War. “Armed conflict” to the framers meant massed conventional
armies attacking each other across political borders. With the rise of nuclear weapons,
conventional warfare faded into the background, at least as far as a direct conflict
between the Soviet Union and the United States. Wars of national liberation and
insurgencies emerged in the post-colonial era. Some small sub-state groups, facing an
overwhelming conventional capability on the part of the state, attempted to coerce states
using terror tactics. In addition, new modes of warfare continually arise, such as

information warfare, which present new challenges to the western tradition of restraint

? For arguments supporting this contention, see Julius Stone, Aggression and World Order: A Critique of
United Nations Theories of Aggression (Berkeley, CA: University of California Press, 1958); and
Thomas M. Franck, “Who Killed Article 2(4)? Or: Changing Norms Governing the Use of Force by
States,” American Journal of International Law 64, no.5 (Oct 1970): 809-837. For rebuttals, see Lonis
Henkin, “The Reports of the Death of Article 2(4) are Greatly Exaggerated,” American Journal of
International Law 65, no. 3 (July 1971): 544-8; and Oscar Schachter, “In Defense of International Rules
on the Use of Force,” University of Chicago Law Review 53, no. 1 (Winter 1986): 113-146.
* Anthony Clark Arend and Robert J. Beck, International Law and the Use of Force: Beyond the UN
Charter Paradigm (New York: Routledge, 1993). For an examination of Israeli behavior in this area, see
Derek Bowett, “Reprisals Involving Recourse to Armed Force,” American Journal of International Law
66, no. 1 (January 1972): 1-36; and William V. O’Brien, “Reprisals, Deterrence and Self-Defense in
Counterterror Operations,” Virginia Journal of International Law 30, no. 2 (Winter 1990). 421-478.
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in warfare as codified in the Law of War.> Finally, new issues emerge, with
civilianization of the military® and the use of private security firms and mercenaries’
being but two examples. The continued emergence of new issues suggests that the Law
of War must continually adapt and that the evolution of the Law of War lags that of
warfare. These are all issues with which states must wrestle.

The final reason why the Law of War is inadequate is a product of the first two.
As Geoffrey Best puts the matter, despite the best efforts of states to provide legal

protections to both combatants and noncombatants in an area of conflict, some classes

* The goal in Information Warfare is to deny one’s adversary the use of information, while protecting
one’s own ability to gain and exploit it. The discussion of the implications of the this new mode of
warfare on the Laws of War has exploded in legal journals. For a sampling, see James P. Terry,
“Responding to Attacks on Critical Computer Infrastructure: What Targets? What Rules of
Engagement?” Naval Law Review 46 (1999): 170-187; Roger D. Scott, “Legal Aspects of Information
Warfare: Military Disruption of Telecommunications,.” Naval Law Review 45 (1998): 57-76; Robert G.
Hanseman, “The Realities and Legalities of Information Warfare,” Air Force Law Review 42 {1997):
173-200; Alexander C. Dale, “Note: Countering Hate Messages that Lead to Violence: The United
Nations’s Chapter VII Authority to Use Radio Jamming to Halt Incendiary Broadcasts,” Duke Journal of
Comparative and International Law 11, no. 1 (Fall/Winter 2001): 109-131; Michael N. Schmitt,
“Computer Network Attack and the Use of Force in International Law: Thoughts on a Normative
Framework,” Columbia Journal of Transnational Law 37, no. 3 (1999): 890-937; Mark R. Shulman,
“Discrimination in the Laws of Information Warfare,” Columbia Journal of Transnational Law 37, no. 3
(1999): 939-68; George K. Walker, “Information Warfare and Neutrality,.” Vanderbilt Journal of
Transnational Law 33, no. 5 (Nov 2000): 1079-1201.

® The term civilianization of the military refers to the increasing use of government outsourcing in the
United States military to private firms that results in a growing number of civilians holding jobs critical to
the war effort that were formerly held by military members. As the number of civilians directly
supporting the fighting increases, it leads to questions concerning their status under international
humanitarian law. See Michael E. Guillory, “Civilianizing the Force: Is the United States Crossing the
Rubicon?” dir Force Law Review 51 (2001): 111-142; and Lisa L. Turner and Lynn G. Norton,
“Civilians at the Tip of the Spear,” Air Force Law Review 51 (2001): 1-110.

7 See Christopher N. Supernor, “International Bounty Hunters for War Criminals: Privatizing the
Enforcement of Justice,” The Air Force Law Review 50 (2001): 215-252; Juan Carlos Zarate, “The
Emergence of a New Dog of War: Private International Security Companies, International Law, and the
New World Disorder,” Stanford Journal of International Law 34, no. 1 (Winter 1998): 75-162; Herbert
M. Howe, “Global Order and the Privatization of Security,” The Fletcher Forum of World Affairs 22, no.
2 (Summer/Fall 1998): 1-9; Dino Kritsiotis, “Mercenaries and the Privatization of Warfare,” The
Fletcher Forum of World Affairs 22, no. 2 (Summer/Fall 1998): 11-25; Montgomery Sapone, “Have




of people still fall through the gaps that exist within international humanitarian law. As
warfare evolves and new lacunae emerge, states are continually faced with the need to
update the Law of War to restrain their actions based on the horrific events of the
previous war.® For instance, states in 1949 took the previously unprecedented step of
signing and ratifying a new convention for the protection of Civilians in Time of War.”
This resulted from the brutal treatment that Nazi occupation forces inflicted on civilian
populations during their occupation of captured states during the Second World War.
States amended the Law of War again during the 1970s to reflect the rise of wars of
national liberation and the belief that the protections of the Law of War eught to extend
to internal struggles. The two Additional Protocols to the 1949 Geneva Conventions
approved in 1977 reflect this intent.'°

Based on this record of the Law of War not anticipating actual state behavior,
with the result of people slipping through its cracks, it is not surprising that a number of

theoretical and policy dilemmas emerge with the advent of the “war on terror.”

Rifle with Scope, Will Travel: The Global Economy of Mercenary Violence,” California Western
International Law Journal 30, no. 1 (Fall 1999): 1-43.
8 Geoffrey Best, War and Law Since 1945 (Oxford: Clarendon Press, 1994).
¥ “Geneva Convention Relative to the Protection of Civilian Persons in Time of War of August 12, 1949,”
August 12, 1949, in Documents on the Laws of War, 3d ed., Adam Roberts and Richard Guelff, eds.
(Oxford: Oxford University Press, 2000): 301-355 (The Adams and Guelff volume will hereafter be
referred to as Documents; the fourth Geneva Convention of 1949 will hereafter be referred to as GC4).
1% “Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts (Protocol I),” June 8, 1977, Documents, 419-479 (Protocol I
will hereafier be referred to as AP1); and “Protocol Additional to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of Non-International Armed Conflicts (Protocol 1I),” June
8, 1977, Documents, 481-493 (Protocol II will hereafter be referred to as AP2).
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The Research Question

While the immediate intellectual stimulus for this dissertation emerged in part
from the al-Qaeda attacks on New York City, Washington DC, and Pennsylvania, this
dissertation investigates this issue in broader and more abstract terms than analyzing
how the Law of War applies to a trans-national terror organization. The dissertation
examines the Law of War when one of the belligerents is a trans-state actor, which
would not only include such terror organizations, but also multinational corporations,
international crime syndicates and drug cartels.

The dissertation’s first task is to examine the codified Law of War to determine
the lacunae and gray areas that arise in a state-TSA conflict. This will produce
questions in a number of areas, mostly dealing with issues of interpretation of not only
the treaties codifying the Law of War, but also of customary international law. Having
accomplished this task, the dissertation then analyzes the moral aspects of this issue by
examining how classic and contemporary just war theorists might view this issue. The
resulting just war statement and synthesis of the legal and moral aspects of a state-TSA
conflict will then be used to inform the interpretation of treaty law and customary
practice outlined in the first section of the dissertation. An important subsidiary goal of
the dissertation is to demonstrate that the moral reasoning in the just war tradition can
provide useful guidance to policymakers.

It is important to note what this dissertation will not do. This project

specifically examines the impact of this new conception of conflict on the Western view
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of international law and just war theory. A comparative analysis of the Western,
Eastern, and Islamic traditions would be fascinating and highly illuminating; this
project represents the first stage of such an endeavor. However, the larger project is

outside the scope of this dissertation.

The Benefits from This Project |
This dissertation will provide important contributions for both the scholar and
- policymaker. The contributions to academe are twofold. First, a systematic
examination of how the Law of War does or does not apply to this new type of conflict ,
will provide the basis for future work and discussion. The project’s just war statement
will prove to be a point of departure for the discussion of important international moral
issues arising from this phenomenon. For the policymaker, the work will be one answer
to some of the vexing international legal questions arising from the war on terrorism.
Such an argument, based as it is in the moral reasoning that forms the backbone of
modern international law, ought to provide sound policy recommendations from both
the legal and moral perspectives. Moreover, such work ought to provide direction for
the reexamination of the Law of War by such organizations as the International

Committee of the Red Cross.!!

Outline of the Dissertation

This dissertation accomplishes this task in the following manner. Chapter Two

sets the table for the rest of the dissertation by elaborating the background theory and




outlining appropriate definitions. It discusses why international relations theory and
international legal reasoning are inadequate by themselves for the examination of this
question; it analyzes how the international legal system works and the resulting
systemic limitations; and it explicitly defines the term trans-state actor. The legal
analysis begins in Chapter Three with an examination of the Law of War for when
states may use force, or the jus ad bellum. This chapter concludes that questions
concerning the lack of precise definition for the term “armed attack,” the lack of
consensus regarding at what level of state support to a TSA is necessary for the state to
be legally accountéble for the TSA’s actions; and the normative limitations of the
proportionality of a victim state’s response to a TSA’s actions all represent significant
lacunae in the Law of War, and serious challenges for policymakers. This analysis is
followed by Chapter Four which investigates the impact of this new conception of
warfare on the Laws of War dealing with international humanitarian issues—the jus in |
bello, or how states and their agents ought to conduct a war. The chapter argues that a
state-TSA conflict reflects a conception of conflict that is fundamentally diﬁérent from
the two conceptions that are currently codified within international humanitarian law.
Chapter Five is the moral examination of this issue. It investigates classic and
contemporary just war thinking; in particular, the writers of the Middle Ages and late
Middle Ages, scholars such as Aquinas, Vitoria, and Grotius, provide significant insight

into this matter since the “international system™ of their day is analogous to today’s in

' Nora Boustany, “Swiss Reconsider Geneva Conventions,” Washington Post, September 18, 2002, A26.
8




several important ways, even if there are differences. After examining how classic and
contemporary just war theorists might approach the problem, Chapter Six outlines this
author’s just war statement and synthesis. Chapter S,even applies the dissertation’s
conclusions to three important policy challenges facing international society today. In
doing so, Chapter Seven makes the case that this legal and moral reasoning can be
applied to contemporary international relations challenges. Finally, Chapter Eight
summarizes the dissertation’s conclusions, as well as providing specific

recommendations for changes to treaty law as well as basis for interpretation of

customary international law.




CHAPTER TWO
BACKGROUND THEORY AND DEFINITIONS
If international law is, in some ways, at the vanishing point of law, the law
of war is, perhaps even more conspicuously, at the vanishing point of

- international law.

H. Lauterpacht, “The Problem of the Revision of the Law of War.”

Introduction

The first task in examining the legal and moral aspects of a conflict between a
state and a trans-state actor (TSA) is to discuss fundamental concepts; this chapter
accomplishes that task in three main sections. The first section looks at international
relations theory and shows why it is not the best tool to use for making an advocacy-type
argument that will be at the heart of this project. The second section examines the
sources of international law and how they apply specifically to the Law of War. It
concludes that the nature of international law itself creates systemic limitations that cloud
the law’s application. The last section investigates the recent evolution of the Law of
War, discusses the rise of the trans-state actor and examines why the current Law of War

does not cover it well, and then posits a definition for the term.
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The Limitations of Different Approaches

This chapter’s first section examines why international relations theory is a poor
tool for a project that will make an argument for changes to international law. It does this
in two subsections. The first discusses the differences in the primary goals of
international relations scholars and international lawyers. The second section reviewé
how the three main research programs in international relations theory, realism,

institutionalism, and constructivism view international law and the limitations that result

from these analyses.

Explanation and Description

From the outset, it is important to examine the strengths of the different
approaches to international affairs, as well as their Weaknesses. The most important
reason why international relations theory is a poor tool for this project emerges from the
basic objectives of international relations scholars in particular and political scientists in

general.' International relations scholars’ key goal is to explain state action through the

! This is the crux of the difficulties bridging the gap between international relations scholars and those who
study international law. See Robert J. Beck, “International Law and International Relations: The Prospects
for Interdisciplinary Collaboration,” International Rules: Approaches from International Law and
International Relations, Robert J. Beck, Anthony Clark Arend, and Robert D. Vander Lugt, eds. (New
York: Oxford University Press, 1996), 3-33; Harold K. Jacobson, “Doing Collaborative Research on
International Legal Topics: An Autobiographical Account,” Charlotte Ku et. al,, “Exploring International
Law: Opportunities and Challenges for Political Science Research: A Roundtable,” International Studies
Review 3, no. 1 (Spring 2001): 18-19. For differing views of the future of interdisciplinary work, see Paul
F. Diehl, “International Law: Stepchild in Social Science Research,” Charlotte Ku et. al., 4-9; Beth A.
Simmons, “International Law” Stepchild in Political Science Research? A Rejoinder to Paul Diehl,”
Charlotte Ku et. al., 9-12; Anne Marie Slaughter, Andrew S. Tulumello, and Stepan Wood, “International
Law and International Relations Theory: A New Generation of Interdisciplinary Scholarship,” American
Journal of International Law 92, no. 3 (1998): 367-397; and Paul F. Diehl, Charlotte Ku, and Daniel
Zamora, “The Dynamics of International Law: The Interaction of Normative and Operating Systems,”
International Organization 57, no. 1 (Winter 2003): 43-75.
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construction of a model of behavior that is generalizable to all relevant situations. For
such scholars, prescription is possible, but it is based on inferences derived from the
theoretical model. Professor Robert J. Beck summarizes this nicely by noting that:

Some approaches—typically those that are empiricist in method—attempt

principally to derive causal relationship explanations for rule-related

outcomes or events. Other approaches, often those critical in method,

endeavor to understand whence rules have come and what they mean.?

The key objective for the majority of mainstream international relations scholars, then, is
to explain behavior in the international realm. But international relations scholars do not
have the tools to provide an answer about what international law ought look like.

The international legal community has a different objective. For international
lawyers, the goal is not to explain behavior, but to déscrz'be what behavior ought to be,
based on what the law is. While international legal scholars go to great lengths to
interpret and argue what codified law actually is, the legal community is
methodologically limited in arguing what the law ought to look like.> This limitation has
its basis in the inherent tension found within international law’s evolution. The first
school within international law—present since before the birth of modern international
law—is the idea of natural law. The proponents of natural law argue that certain aspects
of how people ought to behave towards one another can be known to all men, and can be

discovered by reason. Behavior towards other people, and analogously towards other

nations, will be easy to determine once these natural law norms are discovered. The

2

Beck, 6.
* This matter is in dispute. Professor Beck notes that one of the goals of the international legal community
is to prescribe behavior: “Prescriptive scholarship, in sum, is fundamentally concerned with either what ‘by

12




other important school of international law, and the one that is dominant today, is legal
positivism. Most international lawyers today work within the positivist framework* that
does not permit any influence on international law beyond that to which states have
consented. Positivists discount any influence of natural law upon international law.
Since international law, according to the positivists, is based on state consent, anything to
which states have not consented is not considered to be international law.> Because of
the dominance of positivism within international legal jurisprudence today, it makes it
difficult for those who work within this methodology to make an argument for what
international law ought to look like.

It quickly becomes apparent that scholars working in either international relations
or international law are unable, because of the methodological limitations of their fields,
to provide insight into what the law oughf to look like. The role of international legal
scholars is one of description as much as anything else—describing what international
law demands that state behavior should be. Conversely, international relations scholars
grounded in empiricist epistemology are, at best, suspicious of the idea of international
norms, if not discounting them outright. Compared to both fields, a moral argument is

better-equipped to provide an answer for the law ought to look like.

law’ state behavior should be, or with what international rules governing state behavior should be.” Beck,
6.

* Unless explicitly stated otherwise, further references to positivism refer to legal positivism vice the
?ositivist social science approach that emphasizes studying human affairs in a scientific manner.

For a deeper discussion of the interaction of and the tensions between positivism and natural law, see
Chapter Two, “Natural Law,” International Rules: Approaches from International Law and International
Relations, Robert J. Beck, Anthony Clark Arend, and Robert D. Vander Lugt, eds. (New York: Oxford
University Press, 1996), 34-55; and Chapter Three, “Legal Positivism,” International Rules: Approaches
from International Law and International Relations, Robert J. Beck, Anthony Clark Arend, and Robert D.
Vander Lugt, eds. (New York: Oxford University Press, 1996), 56-93.

13




How International Relations Theory Explains International Law

In addition to having difficulties advocating a direction for international law,
international relations’ﬁleory faces challenges because in some cases it does not
conceptualize international law well. Methodologically, maiilstream political science
examines the phenomenon of the dependent variable; for example, what causes changes
in the balance of power, or what type of international regime one might expect to emerge
based on given values of certain causal variables. Relatively few studies examine
international law as the dependent variable, such as what explanatory variables cause
international law to change over time. Moreover, political scientists view international
law as a poor explanatory variable because of its slow evolution over time; it does not
provide the necessary variation on the independent variable to make it useful in
explaining changes in other variables.®

The three main research programs in international relations theory, realism,
institutionalism, and constructivism view international law in different ways, if it is even

acknowledged at all.

Realism

Realism is arguably the dominant research program in international relations
theory today, although it is losing ground. The currency of explanation for the realists is
power. In a realist explanation of international relations, there is little weak states can do

to prevent the powerful states from doing what they will. Thucydides’ twentyfour-

¢ Diehl, 7.
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hundred-year-old axiom “the strong do what they can and the weak suffer whaf;they
must” is as relevant today, the realists argue, as it was during the days of ancient Greece.

Some realists acknowledge the existence of international law. E.H. Carr argues
that law and politics are inextricably intertwined with each other. In the case of the
international system, the absence of a central mechanism for enforcing the law only
exacerbates the discrepancies in power between different states: “the power element is
more predominant and more obvious in international than in municipal law.”” He
continues: “[Law] cannot be understood independently of the political foundation on
which it rests and of the political interests which it serves.”® For Carr, international law
exists, but he rejects any causal effect it might have on the behavior of states that is
independent from power.

Hans Morgenthau, another “classic” realist acknowledging the existence of
international law, goes so far as to concede that “the great majority of rules of
international law are unaffected by the weakness of its system of enforcement™ and that
it is voluntary compliance to these laws that limits the need for enforcement.!® Where

problems do arise, though, is where disagreement exists between states. These “acute”

" Edward Hallett Carr, The Twenty Years Crisis 191-1939: An Introduction to the Study of International
Relations, 2d ed. (New York: Harper Torchbooks, 1946), 178.
8 Ibid., 179. Carr wrote this classic work at the beginning of the Second World War and issued a second
edition in 1946—effectively before the advent of the United Nations. It is not unreasonable to assert,
however, that Carr would have viewed the enforcement mechanism embedded in the Security Council and
Chapter V11 as still being subject to the political whims of the Council’s five permanent members—the five
most powerful states in the system. ‘
® Hans J. Morgenthau, Politics Among Nations: The Struggle for Power and Peace, 4* ed. (New York:
Alfred A. Knopf, 1967), 283.
' This is similar to Louis Henkin’s oft-cited statement: “Almost all nations observe almost all principles of
international law and almost all of their obligations almost all of the time.” Louis Henkin, How Nations
Behave: Law and Foreign Policy, 2d. ed. (New York: Columbia University Press, 1979), 47.
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cases are the ones where the power discrepancy between the states directly affects the

enforcement of the law, or the lack thereof:

There can be no more primitive and no weaker system of law enforcement

than this; for it delivers the enforcement of the law to the vicissitudes of

the distribution of power between the violator of the law and the victim of

the violation. It makes it easy for the strong both to violate the law and to

enforce it, and consequently puts the rights of the weak in jeopardy.'!
Morgenthau, while acknowledging the existence and efficacy of international law in most
cases, rejects it as a means for ensuring world order because it lacks the necessary
enforcement mechanism.

While some of the classic realists grant the existence of international law, more
recent “structural” realist writers barely acknowledge it. In both of his influential works,
Professor Kenneth Waltz barely mentions the concept of international law, and when he
does, it is limited to a short discussion of enforcement mechanisms, or the lack thereof, in
the international system.'? A recently published work by another “structural” realist,
Professor John Mearsheimer, also fails to mention international law. He argues that
while states attempt to achieve peace and a sustainable and stable international order,

they do so because of “narrow calculations about relative power, not by a commitment to

build a world order independent of a state’s own interests.”*®> For Mearsheimer and other

! Morgenthau, 282.
"2 See Kenneth N. Waltz, Man, the State and War: A Theoretical Analysis (New York: Columbia
University Press, 1959), 209-10. In this case, Waltz’s discussion of enforcement mechanisms lasts for six
lines. See also Waltz, 4 Theory of International Politics (New York: McGraw Hill, Inc., 1979).
" John J. Mearsheimer, The Tragedy of Great Power Politics (New York: W.W. Norton, 2001), 49. While
Mearsheimer is not specifically discussing international law in this instance, it seems reasonable to infer
that international law is part of the “world order” that he mentions. For a further examination
Mearsheimer’s work in this area, see “The False Promise of International Institutions,” International
Security 19, no. 3 (Winter 1994/1995): 5-49. For an extended rebuttal, see Robert O. Keohane, et. al.,
“Promises, Promises: Can Institutions Deliver?” International Security 20, no. 1 (Summer 1995): 39-93.
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realists, power discrepancies drive state behavior and other causal factors such as
international law have little effect, if any.

There is little room for international law in the realist world of power, security,
state interest, balancing, and revisionist states. And since it still remains the dominant
research program within international relations, it is suggestive of the difficulties of using
international relations theory in analyzing the problem of the Laxf of War and a state-

TSA conflict.

Institutionalism

While realist theory experiences difficulty explaining international law, scholars
working in the institutionalism'* research program have better tools for addressing it.
Unlike their realist colleagues who focus on state p;)wer and survival in an anarchical
realm, the institutionalists examine international regimes and institutions to see how these
can benefit states attempting to cooperate in areas where their interests convergé.

In one of the seminal works on regime theory, Professor Stephen Krasner outlines
what has become the classic definition of a regime:

Regimes can be defined as sets of implicit or explicit principles, norms,

rules, and decision-making procedures around which actors’ expectations

converge in a given area of international relations. Principles are beliefs

of fact, causation and rectitude. Norms are standards of behavior defined
in terms of rights and obligations. Rules are specific prescriptions or

' For the purpose of this explanation, institutionalism refers to any work related to international regimes or
institutions.
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proscriptions for action. Decision-making procedures are grevailing
practices for making and implementing collective choice.’

Based on this definition, it is possible to argue that international law is, in fact, an
international regime. The emphasized terms “implicit and explicit” are key to this
analogy. One can view treaties and conventions as explicit rules; similarly, customary
international practice represents the implicit rules or principles. Moreover, the idea of
converging expectations also explains international law because it is a set of norms that
set the standards for state behavior. While one may debate the issue of how well the
analogy between an international regime and international law actually holds, the
important thing to take away from this is that regime theory provides a plausible
explanation of how international law works in the international system.

Later institutionalist theorists extend this thinking. Prefessor‘Raiaert Keohane, in
his work on international institutions, bases his entire argument on the premise that
institutions only work when states’ interests converge or are at least minimally
complementary. When state interests diverge on an issue, an institution will prove less
helpful in ensuring cooperation, if it even occurs at all.'® This inference echoes
Morgenthau’s analysis of international law—it is effective in modifying behavior most of

the time, but fails in the areas where state interests diverge. Keohane also posits the idea

' Stephen D. Krasner, “Structural Causes and Regime Consequences: Regimes as Intervening Variables,”
reprinted in International Organization: A Reader, Friederich Kratochwil and Edward D. Mansfield, eds.
(New York: Harper Collins College Press, 1994), 97. Emphasis added.

16 Robert O. Keohane, Afier Hegemony: Cooperation and Discord in the World Political Economy
(Princeton: Princeton University Press, 1984), 6.
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that international institutions can have an independent effect on state behavior.!” The
core weakness of Keohane’s work, however, is that he does not unearth the mechanisms
that explain how institutions actually influence state behavior through changing state
preferences.'® Later institutionalists make compelling arguments to explain these
mechanisms. Professor John Ikenberry identifies three such mechanisms, which he terms
collectively as “institutional binding.” Interestingly enough, Ikenberry’s first mechanism
is that “institutional agreements can embody formal legal or organizational procedures
and understandings that strengthen expectations about the orientation of state behavior.”"
Ikenberry explicitly acknowledges the independent effect of international law—as a
mechanism—on the behavior of states, a mechanism that binds states closer together.
Another area of institutionalist theory that explains international law is the
concept of reciprocity. There are two distinct types of reciprocity. The first is specific
reciprocity where “specified partners exchange items of equivalent value in a strictly

delimited sequence. If any obligations exist, they are clearly specified in terms of rights

"7 1bid,, 9. For a counterargument, see Joseph M. Grieco, “Anarchy and the Limits of Cooperation: A
Realist Critique of the Newest Liberal Institutionalism,” International Organization 42, no. 3 (Summer
1988): 485-507. For a compendium of the realist-institutionalist debate, see David A. Baldwin, ed.,
Neorealism and Neoliberalism: The Contemporary Debate (New York: Columbia University Press,

1993).

'8 Keohane’s work is a state-based analysis where state preferences are considered exogenous to the
analysis. He chose his base assumptions specifically to mirror Waltz’s assumptions in Theory of
International Politics, his goal being to demonstrate the value of international institutions on Waltz’s terms.
But the result of this Faustian pact is that his theory cannot explain how state preferences change in light of
the influence of institutions. :

' G. John Ikenberry, After Victory: Institutions, Strategic Restraint, and the Rebuilding of Order Afier
Major Wars (Princeton: Princeton University Press, 2001), 65. Emphasis added. His other two
mechanisms include institutional arrangements lead to transgovernmental connections, routines, and
coalitions; they also provide the basis for further intergovernmental cooperation for a wider set of activities.
Ikenberry, 66-69. ‘
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and duties of particular actors.” In diffuse reciprocity, obligations are less spelled out
and the sense of reciprocity is more cenfonning to generally accepted norms of
behavior.?! It is possible to characterize international law in terms of both types of
reciprocity. On the one hand, specific reciprocity is incorporated into arms reduction
treaties that require each actor to take specific steps in a specific order and would provide
for concrete measures if one actor believes that the other is not fulfilling its ébligations.
On the other hand, diffuse reciprocity can be seen in the idea that most states, as a general
proposition, will lower their trade barriers with other states as long as other states do the
same.

The final area of institutionalist theory that explains how international law works
is closely related to reciprocity and emerges from the game theory and formal modeling
methodologies: the shadow of the future. Professor Robert Axelrod examines this issue
and argues that people are more likely to reciprocate and cooperate with each other if
they consider how their lack of cooperation today may influence another’s behavior
towards them tomorrow. If the person values another’s behavior in the futare, he would
be more inclined to cooperate today. Conversely, if a person places a greater emphasis
on today’s gains over those of the future, that person may well prove uncooperative today

and lose the cooperation of the antagonist in the future.”? The shadow of the future

?® Keohane, “Reciprocity in International Relations,” International Organization 40, no. 1 (Winter 1986):

3.

?' Ibid. For an extension of Keohane’s work on reciprocity, see Joseph Lepgold and George E.

Shambaugh, “Who Owes Who, How Much, and When? Understanding Reciprocated Social Exchange in

International Politics,” Review of International Studies 28, no.2 (April 2002): 229-252.

2 Robert Axelrod, The Evolution of Cooperation (New York: Basic Books, 1984), 124-32. See also

Kenneth A. Oye, “Explaining Cooperation Under Anarchy: Hypotheses and Strategies,” Cooperation

Under Anarchy, Kenneth A. Oye, ed. (Princeton: Princeton University Press, 1986), 1-24; Duncan Snidal,
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explains why states follow international law today, even if not following it were in their
best interest. Since states have to work with other states in the future and gain their
cooperation, the shadow of the future usually provides a significant incentive to states to
follow international law.

Institutionalist theory, particularly recent works, provides a strong basis for
explaining how international law influences state behavior. Moreover, Ikenberry’s
concept of institutional binding along with the concepts of recipi‘ocity and the shadow of
the future go a long way to explain why states may follow international law even if it is
not in their interest. directly challenging realist claims to the contrary. However, while
institutionalism provides a good basis for explaining how international law works in the

international realm, it does not make a specific argument for what international law ought

to look like.

Constructivism

In contrast to realists who deny that international law has any independent effect
on state behavior, constructivists, like their institutionalist colleagues, argue that it does
have an impact. However, constructivists take a different route than the institutionalists
to arrive at these similar conclusions. Contrary to the rationalist approach of
institutionalists, constructivists view the world, the relationships between actors, and the

international structure as being socially constructed.

“The Game Theory of International Politics,” Cooperation Under Anarchy, Kenneth A. Oye, ed.
(Princeton: Princeton University Press, 1986), 48-52; Robert Axelrod and Robert O. Keohane, “Achieving
Cooperation Under Anarchy: Strategies and Institutions,” Cooperation Under Anarchy, Kenneth A. Oye,
ed. (Princeton: Princeton University Press, 1986), 232-4.

21




Two aspects of constructivism™ are to understanding how the research program

explains international law. The first is the idea that the actor and the structure are
mutually constitutive. This is contrary to the realist belief that actors in the international
realm cannot consciously change the international structure; structural changes occur,
accerdiﬁg to the realists, only as the unintended consequence of states pursuing their
goals of achieving power or security.”* Constructivists believe that through the mutually
constitutive process between the structure and the actor, states can change the nature of
the structure, which in turn changes the identity of the state.”> And a change in the
identity of the state may lead to a change in a state’s preferences, causing it to act in a
different manner.

The second important aspect of constructivism that is important in explaining the
effect of international law on state behavior is intersubjective understanding. To the
constructivist, the idea of convergent expectations embedded in a regime denotes the

importance of the intersubjective understanding between states of what the regime is

* For the purpose of this discussion, constructivism represented here is an amalgamation of the different
constructivist variations. Dean John Gerard Ruggie categorizes constructivists into three variants, each
possessing different philosophical bases. The neo-classical constructivists generally share an
epistemological affinity for pragmatism, a set of analytical tools to understand intersubjective meanings,
and a commitment to the idea of social science. The postmodernist constructivists break with modernism.
These scholars emphasize discursive practices as being the foundation of reality and analysis, as well as
“hegemonic discourse” imposing a “regime of truth.” The postmodernists also reject the idea of causality,
placing a greater emphasis instead on the logic of interpretation. Within Ruggie’s third constructivist
category reside the naturalistic constructivists, who share some of the ideals of mainstream theorists, such
as causality. But beyond the positivist theorists, these constructivists also allow scientific inquiry into the
material and social world. John Gerard Ruggie, “What Makes the World Hang Together? Neo-
utilitarianism and the Social Constructivist Challenge,” International Organization 52, no. 4 (Autumn
1998): 880-882.

2 David Dessler, “What’s at Stake in the Agent-Structure Debate?” International Organization 43, no. 4
(Summer 1989): 448-458. Dessler uses the term “transformational model” in lieu of mutually constitutive,
but the ideas they convey are the same.
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supposed to do.”® And since intersubjective understandings are a socially constructed
result of state interactions, it is apparent that constructivism provides important
explanatory power for how international law actually works.

Another advantage of constructivism over rationalistic theories like realism and
institutionalism is that it explains the concept of norms, something that theories rooted in
the positivist model of explanation cannot incorporate. For the positivists:

Norms can be thought of only with great difficulty as ‘causing’

occurrences. Norms may ‘guide’ behavior, they may ‘inspire’ behavior,

they may ‘rationalize’ or ‘justify’ behavior, they may express ‘mutual

expectations’ about behavior, or they may be ignored. But they do not

cause effect in the same sense that a bullet through the heart causes death

or an uncontrolled surge in the money supply causes inflation.?’

Since theories grounded in positivist epistemology cannot incorporate the nonmaterial,
social aspects of the international system, such as the intersubjective understandings of
norms, any theory that incorporates the social aspect will possess an advantage.

An important contributor to constructivism is Professor Alexander Wendt. In his
state-based version of constructivism, Wendt views the international system as having
both material and social aspects, where the socially derived intersubjective
understandings provide meaning to the material part. To use his oft-cited example,

Wendt argues that the United States views the United Kingdom’s 500 nuclear warheads

as less of a threat than the limited number of warheads that North Korea might possess.?*

 State identity is “how [a state] conceives of itself and its role in the international system.” Anthony Clark

Arend, Legal Rules and International Society (Oxford: Oxford University Press, 1999), 118.

* Friedrich Kratochwil and John Gerard Ruggie, “International Organization: A State of the Art or An Art

of the State,” International Organization 40, no. 4 (Autumn 1986): 764.

? Ibid., 766-769. Quote is found on 767.

% Alexander Wendt, “Constructing World Politics,” International Security 20, no. 1 (Summer 1995): 73.
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Conversely, a realist would view the former as having a much greater level of power and
would disregard any other state-level variable as having any mitigating effect.

An important work extending state-based constructivism to international law is
Anthony Clark Arend’s Legal Rules and International Society. In Arend’s view, as states
consent to be bound by international law, these “international legal rules do, in part,
constitute the structure of the international system.”® Once this occurs, the mutually
constitutive process between the structure and the actor will, over time, change the
actor’s identity and perhaps its preferences. So where an actor may initially agree to be
bound by a certain international legal rule for strategic reasons, over time its identity may
change and the actor may in the end follow the norm for its own sake.>® While Arend’s
work goes a long way in explaining how international law affects state behavior through
changing its preferences, his state-based methodology, unsurprisingly, does not describe
the mechanism behind how this identity change occurs due to the mutually-constitutive
nature of the actor-structure relationship. Others have subsequently unearthed some of
those sub-state mechanisms that explain how state identity changes with the influence of

international law or an international norm.>!

% Arend, 138.
% Arend, 129-142. For an argument outlining the effect of norms on the change in state behavior, see
Martha Finnemore, “Constructing Norms of International Intervention,” The Culture of International
Security: Norms and Identity in World Politics (New York: Columbia University Press, 1596), 153-185.
*! The literature that explains how international law and norms change state identity is growing rapidly.
For examples, see Martha Finnemore and Kathryn Sikkink, “International Norm Dynamics and Political
Change,” International Organization 52, no. 4 (Autumn 1998): 887-917; Thomas Risse and Kathryn
Sikkink, “The Socialization of Human Rights Norms into Domestic Practices: An Introduction,” The
Power of Human Rights: International Norms and Domestic Change, Thomas Risse, Stephen C. Ropp, and
Kathryn Sikkink, eds. (Cambridge: Cambridge University Press, 1999), 1-38; Richard Price, “Reversing
the Gun-Sights: Transnational Civil Society Targets Land Mines,” International Organization 52, no. 3
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While recent work in the constructivist research program goes a long way to
explain hbvé international law affects state behavior by changing a state’s identity and can
incorporate socially derived norms more easily than do rationalistic theories, it faces the
same inherent problem for this project as do realism and institutionalism: it cannot make

the argument for what international law is or what it ought to look like.

International Relations Theory—Conclusion

All three core research programs in international relations theory, while providing
varying explanations of how international law influences state behavior, cannot answer
the questions of what international law actually is, or provide guidance on the direction
where international law needs to go. This is not surprising since the one of the key
objectives of scholarly research in the field of international relations, at least in its
empiricist realm, is to explain international behavior in generalizable terms, with
prescription for state behavior resulting from the insights of theoretical models. Given
this inherent weakness of international relations theory, one must conclude that using it as
the sole tool for this project will not provide a useful or satisfying answer to the research
question.

Still, a grqunding in international relations theory is useful for a project that will
ultimately provide a moral argument for the direction of the Law of War in a state-TSA
conflict. While moral argument provides the beacon for the direction in which

international law ought to evolve, and will ultimately be the standard by which

(Summer 1998): 613-644; Kenneth Robin Rutherford, “NGOs and the International Ban on Anti-Personnel
Landmines,” (Ph.D. diss., Georgetown University, 2000).
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international law and state behavior will be judged, such moral thinking cannot be
completely disconnected from the realities in the political system. Such divorced
moralizing, in the end, is of little use. An understanding of the various processes
involved in how states actually behave in the international realm will, in the long run,

provide the basis for a sound moral argument that has a greater chance of

implementation.

International Law, Its Sources, and How It Applies to the Law of War

The Law of War governs when states can go to war with each other and, when
they do go to war, how they conduct that conflict.?> More generally, The Law of War is
an important subset of international law. Since the nature of international law is
substantively different than domestic legal systems, an important part of setting the stage
for this project of examining the implications of a state-TSA conflict is understanding
international law and how it applies to the Law of War. This section first outlines the
sources of international law; it subsequently examines how the systemic limitations of the

international legal system produce several important lacunae in the Law of War with -

respect to a state-TSA conflict.

*2 Here lies an important distinction. War in a “technical” sense occurs when a state declares war on
another. This brings about the legal state of war. War in the “material” sense can occur even if there is not
a declaration as such. Yoram Dinstein, War, Aggression, and Self-Defence, 2d ed. (Cambridge:
Cambridge University Press, 1994), 8-9.
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Sources of International Law

Article 38 of the Statute of the International Court of Justice lists the types of law
that the Court should apply when it adjudicates cases. These are now almost universally
recognized as the authoritative sources of international law:

a. International conventions, whether general or particular, establishing
rules expressly recognized by the contesting states;

b. International custom, as evidence of a general practice accepted as law:;

c. The general principles of law recognized by civilized nations;

d. Subject to the provisions of Article 59, judicial decisions and the

teachings of the most highly qualified publicists of the various nations, as

subsidiary means for the determination of rules of law>>
Using this as a starting point, this section examines these sources by first probing how the
two most important sources, treaties and custom, work and interrelate. Subsequent to this
is an examination of the other sources, general principles of law, and judicial decisions
and publicists. Finally, this section on international law concludes by providing an

outline of the systemic limitations that international legal theory places on the analysis of

how one might analyze a state-TSA conflict through the Law of War.

* United Nations, “Statute of the Court of International Justice,” 26 June 1945, Article 38, Lori F.
Damrosch, Louis Henkin, Richard Crawford Pugh, Oscar Schachter, and Hans Smit, eds., Basic Documents
Supplement to International Law: Cases and Materials, 4® ed. (St. Paul, MN: West Group, 2001), 34
(hereafter referred to as Supplement).
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| Treaties™

Treaties are the explicit written agreements between states, whether it is an
agreement between two states or an agreement between all.>> One can think of treaties as
contractural agreements between states that establish rights and duties for all signatories
in a given issue area. There are a number of important issues related to treaties. The first
is one of the most important principles of international law—pacta sunt servanda—
treaties will be observed. Like contracts in a domestic legal system, states are expected
to uphold the prbvisions of treaties that they enter into.

Another important aspect of treaty law is that, unlike domestic legal systems
where the law is binding on all members of the society, the rights and duties enumerated
in a treaty apply only to those states that have signed and ratified*® the treaty. Non-
signatories are not bound by the treaty’s provisions. This reflects the doctrine of

positivism: “international law is the sum of the rules to which states have consented to be

* For greater discussion of treaties, see Arend, 46-47; Anthony Clark Arend and Robert J. Beck,
International Law and the Use of Force: Beyond the UN Charter Paradigm (New York: Routledge,
1993), 6; J.L. Brierly, The Law of Nations: An Introduction to the International Law of Peace, 6" ed.,
Humphrey Waldock, ed. (New York: Oxford University Press, 1963), 57-8; Mark W. Janis, An _
Introduction to International Law, 3™ ed. (Gaithersburg, NY: Aspen Law and Business; 1999), 9-40; Lori
F. Damrosch, Louis Henkin, Richard Crawford Pugh, Oscar Schachter, and Hans Smit, eds., Infernational
Law: Cases and Materials, 4" ed. (St. Paul, MN: West Group, 2001), 108-118 (hereafter referred to
Damrosch, et. al.); Hans Kelsen, Principles of International Law, 2™ ed., Robert W. Tucker, ed. (New
York: Holt, Rinehart and Wilson, 1966), 454-506 (hereafter referred to as Kelsen and Tucker); Gerhard
von Glahn, Law Among Nations: An Introduction to Public International Law, 5 ed. (New York:
MacMillan, 1986), 15-19; Michel Virally, ”The Sources of International Law,” Manual of Public
International Law, Max Sorenson, ed. (New York: Carnegie Endowment for International Peace, 1968),
123-127.
%% One can term written agreements between states as treaties, conventions, pacts, protocols, or accords.
~ For the purposes of this discussion, the term treaty covers all of these types of international agreements.
% States agree to be bound by a treaty in a two-step process. The first is where a state signs the treaty. The
second part of the process is where the state ratifies the treaty according to its own constitutional processes.
Once a state deposits the instrument of ratification with the United Nations, and the treaty enters in force,
the state is considered to be a party to the treaty’s provisions.
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bound, and that nothing can be law to which they have not consented.”’ According to
the positivists, states can only be bound to that which they actually consent, whether it be

explicit consent in the case of a treaty, or implicit in the case of customary practice.

Applicability to a State-TSA Conflict?

While it is relatively straightforward to analyze how the treaty law of the Law of
War applies to signatories, this becomes more difficult to determine when one of the
belligerents is either a non-signatory or a TSA. The purpose of this analysis is to
examine the possible legal arguments that actors might use if they were to argue that they
ought not to be held to the norms of a treaty. The first part examines whether treaty law
of the Law of War still constrains states when one of the belligerents is a TSA; second, it
investigatés whether TSAs are constrained by the black letter law of treaties. Let’s
examine the first question. As previously discussed, treaties are, in essence, contractural
agreements between states that confer rights and duties upon the signatories. Important
concepts that explain why states do tend to adhere to these agreements, and particularly
in the Law of War, are reciprocity and the shadow of the future, which provide incentive
to states comply with the black letter law. The fact that State B may commit the same
violation of the law in retaliation for some perceived violation on the part of State A
provides an incentive for State A to follow the law. The treatment of prisoners of war
illustrates this well. States have incentive to treat the adversary’s prisoners in accordance
with the law since they want their own prisoners to be accorded with the full protection of

the Geneva Conventions. But when one of the parties to a conflict is not a state, such a

*7 Brierly, 51. Emphasis in original. 29




party has not given its consent to be bound by the provisions of the Law of War. In light
of this, are the relevant treaties of the Law of War binding on State A if one of the
belligerents is not a signatory to the treaty, or is not a state? Or has the State A, by
agreeing to be bound to these treaties, also agreeing that these will govern its behavior in
all conflicts?

There are a number possible arguments that states could make in this regard. The
first is that State A could argue ﬁat since the other belligerent is not a signatory, the
treaty is not applicable in this specific instance. In some cases, treaty provisions allow a
state to opt out of the treaty if one of the belligerents is a non-signatory.>® But using this
type of argument could be more difficult today since such language, while common in
treaty law of the early twentieth century, generally does not appear in later treaties of ‘the
Law of War. The counterargument that one could make is that State A would still be
bound by treaty provisions if those provisions were also part of customary international
law, either through crystallization or codification (the next section discusses these
concepts in greater detail). An example of this is Article 2(4) of the United Nations
Charter which charges states “to refrain from...the threat or use of force against the
territorial integrity or political independence of any state.” As simply a provision of a
black-letter treaty, State A could argue that in a conflict with a belligerent that is a non-

signatory that such a provision no longer applies. But Article 2(4) also represents an

*® Treaty language applicable to both of these arguments is in the “Convention (IV) Respecting the Laws
and Customs of War on Land,” October 18, 1907, Documents on the Law of War, Adam Roberts and
Richard Guelff, eds., 3d ed. (Oxford: Oxford University Press, 2000): 69-84 (the Adams and Guelff
edition will hereafter be referred to as Documents). Article 2 states: “The provisions contained in the
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important norm in the international legal system, a norm that a state would be hard-
pressed to justify any non-adherence.

These arguments would be similar if the non-signatory belligerent happens to be a
TSA. In fact, it might even make State A’s case stronger; it could argue that since the
belligerent is not even a state actor, the treaty provisions are less binding than if the actor
were a state. On the other side, a TSA could unilaterally declare that it would abide by
the rules of the Law of War on the condition that the state belligerent would also argue to
follow them.” When faced with such a declaration, regardless of whether it were
codified in treaty law or not, a state could well find itself under considerable moral and
political pressure to abide by the relevant provisions of the Law of War.

Let’s now examine the second question: does treaty law apply to an actor which
is a non-signatory to the treaty? A positivist would argue that if a state has not consented
to be bound by a treaty, it is not subject to its provisions. And to extend this reasoning, it
would be then be reasonable to argue that a TSA would not be bound by such a treaty
either. However, if the treaty’s provisions represent a codification or crystallization of
customary practice, then a non-signatory state is then bound by its provisions. By the
same logic, a TSA would also be bound. The section on customary international practice

discusses this in greater detail.

Regulations...do not apply except between contracting Powers, and then only if all belligerents are parties
to the convention.”

% «Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts (Protocol I),” Article 96(3), Documents, 419-479 (Protocol I will
hereafier be referred to as AP1).
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The nature of treaty law, as a subset of international law in general, opens up two
important lacunae in the Law of War that result from the structural limitations of
international law. Since one of the belligerents in a state-TSA conflict is not a state, State
A could make a general argument that it is no longer bound by the provisions of the
relevant treaties. And secondly, since a TSA has not agreed td be bound by the treaty
law—a TSA cannot even make international law since this is the exclusive domain of the
states—it could also argue that it is not bound by the treaty’s constraints. It is important
to note, however, that in certain circumstances—where such treaty law also reflects

customary international law—one can make compelling counterarguments to both.

Customary International Law*

The second source of international law. cited in the ICJ’s governing statute is
“international custom, as evidence of a general practice accepted as law,” more
commonly referred to as customary international law (CIL). Originating in Roman times,

CIL was the principal source of international law up until the twentieth century when

states began to sign an increasing number of bilateral treaties and conventions. The idea

behind CIL is that

* For a discussion of customary international law, see Arend, 47-48; Arend and Beck, 6-7; Brierly, 59-63;
Anthony A. D’ Amato, The Concept of Custom in International Law (Ithaca, NY: Cornell University Press,
1971); Rosalyn Higgins, Problems and Process: International Law and How We Use It (Oxford: =
Clarendon Press, 1994), 19-28; Janis, 41-54; Damrosch, ef. al,, 59-108; Kelsen and Tucker, 440-454;
William V. O’Brien, Law and Morality in Israel’s War With the PLO (New York: Routledge, 1991), 83-4;
Anthea Elizabeth Roberts, “Traditional and Modern Approaches to Customary International Law: A
Reconciliation,” American Journal of International Law 95, no. 4 (October 2001): 757-791; von Glahn,
19-22; Virally, 128-143. For a critique of the efficacy of customary international law, see J. Patrick Kelly,
“The Twilight of Customary International Law,” Virginia Journal of International Law 40, no. 2 (Winter
2000): 449-543.
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states in and by their international practice may implicitly consent to the
creation and application of international legal rules. In this sense, the
theory of customary international law is simply an implied side to the
contractural theory that explains why treaties are international law.*!

The important difference between treaties and CIL is that the former is an explicit
statement of what states consider to be international law, while the latter is implicit.

There are two differences between treaty law and CIL. The first is that CIL is
more general than the explicit black-letter law of treaties. As a result, one can apply
these principles more easily than in treaty law, which often has lacunae. And second,
CIL applies to all states regardless of whether they have consented to it or not, although a
state may claim that it is not bound by a specific aspect of CIL through the practice of
’persistent objection.*

Modermn CIL consists of two distinct componentg. The first is objective—state
practice: does state practice follow what is understood to be CIL? The second
component is subjective—opinio juris: is the state acting from a sense of legal
obligation? As one might expect, it is not easy to definitively determine if these

components exist; CIL is much more of “an art” than it is a science.*?

*! Janis, 42. Emphasis added.

*2 To make this claim, a state must explicitly take action to demonstrate that it does not consider the
evolving CIL to be law, as well as make statements to that effect. Assuming it were to do this, then it could
argue later after the practice had become CIL that it was no bound by such practice. An example
illustrating this is the Reagan administration’s contention that the Libyan claim that the Gulf of Sidra was
Libya territorial waters was not actually the case. To demonstrate that it did not recognize this claim,
Washington sent elements of the U.S. Sixth Fleet across “line of death” to ensure through its practice that
its “persistent objection” to this evolving CIL was noted. If the Libyan claim were to eventually become

accepted CIL, the U.S. would not be bound. von Glahn, 22; Damrosch, et. al,, 100-3.
* Janis, 44.

33




State Practice

To make an argument for the existence of CIL, it is reasonable to expect that the
law must reflect the practice of states—how can it be customary practice if it is not what
states actually do? Making this determination can be difficult and contentious. Yet of
the two components of CIL, state practice is easier to determine its existence since it
measures something reasonably objective. One of the earliest examples of the
methodology used to determine the existence of state practice can be found in the The
Pagquete Habana. In its ruling in 1900, the U.S. Supreme Court cited more than twenty
instances of state practice spanning almost 500 years where innocent fishing boats were
protected during wartime as evidence for its assertion of the ripening of the state practice
of protecting fishing boats in wartime.** While the Court aclmoﬁedges that all state
practice in this area was not entirely supportive of their claim, the ruling notes that since
1810, state practice wa§ uniform regarding protections given to innocent fishermen.*’
While detailing actual state practice over the years is a fairly objective precess—eithér it
occurred or it did not—making the determination of the existence of customary law based
on that practice is where states and jurists run into the grey area of international law:
interpretation. The courts have provided some vague guidance. But phrases such as “a
very widespread and representative participation in the convention might suffice of

itself, provided that it included that of States whose interests were specially affected...”*6

“ “Paquete Habana,” (United States Supreme Court, 1900), Damrosch, ez. al., 62-6.

* Ibid.

# «“Decision in North Sea Continental Shelf Cases {Federal Republic of Germany v Denmark; Federal

Republic of Germany v Netherlands),” (International Court of Justice, 1969), Article 73, International
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or “State practice, including that of States whose interests are specially affected, should
have been both extensive and virtually uniform in the sense of the provision invoked...”’

provide little definitive help. Individual interpretation remains an important issue.*®

Opinio Juris

If the determination of the existence of state practice is a contentious proposition,
determining if states “show a general recognition that a rule of law or legal obligation is
involved”® is more so. Instead of having relatively objective state actions to measure,
one must now examine the subjective realm of what states’ leaders thought and said
regarding their belief that legal obligation compelled their actions. While it is possible to
find information at that Ie§e1 of detail, it can be problematic. Are the state’s leaders
acting out of a genuine sense of legal obligation? Or are they saying s;o in public, yet
actually acting that way for instrumental reasons due to other international or domestic
influences? And as with state practice, the researcher must then determine whether the

level of evidence meets the threshold for opinio juris to exist.

The Challenge of Determining State Practice/Opinio Juris and the Law of War

One of the difficulties involved in determining the existence of state practice
relative to the Law of War is that states have had relatively little chance to demonstrate

practice because international wars are relatively infrequent. As noted earlier, the U.S.

Legal Materials 8, no. 2 (March 1969), 374 (hereafter referred to as “North Sea Continental Shelf”).
Emphasis added.

*7 Ibid., Article 74, 375. Emphasis added.
* The difficulties involved in the subjective process of interpretation represent one of the core areas of

discussion in the debates over CIL. See generally Roberts, “Traditional and Modern Approaches.”
% “North Sea Continental Shelf,” Article 74, 375.
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Supreme Court could only muster approximately twenty instances of state practice over a
period of almost 500 years as evidence in its determination of the existence of state
practice. A little more than 50 years have elapsed since the entry into force of the United
Nations Charter and the 1949 Geneva Conventions. Even less time has elapsed since the
approval of key interpretative documents, such as the United Nations General Assembly
Resolution 3314, “Definition of Aggression.” Has sufficient definitive state practice
occurred in this short period to warrant the conclusion of the existence of state practice?
This challenge leads to another contentious area in the debates over the modern
Law of War. In some cases, lawyers and jurists argue that since there is limited state
practice in this area of international law, opinio juris ought to have greater weight in the
determination of the existence of CIL.*® While such a “modern” approach to the
determination of the existence of CIL may produce a ruling or legal argument that is
normatively satisfying—one that furthers a “good” end such as extending international

human rights law—it can become problematic in a positivist legal system that is allegedly

objective.

Relationship of Treaty Law to Customary International Law
The relationship between treaty law and CIL is particularly important in the area

of the Law of War since so much of the codified Law of War is based on state practice

* This is an example of what has been termed the “deductive” method of determining CIL since the legal
reasoning starts from general principles and the results in an argument for a specific law. The
determination of the existence of state practice and opinio juris was previously based on an inductive
method—the existence of state practice and opinio juris led to the conclusion of the existence of CIL. See
D’Amato, “Trashing Customary International Law,” American Journal of International Law 81, no. 1
(January 1987): 101-105; Roberts, 757-761 (Roberts terms the inductive and deductive methods as the
traditional and modern methods, respectively).
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that spans centuries. There are five “ideal” ways to characterize the relationship between |
treaty law and CIL. The first is simply that the treaty does not have any CIL associated
with it. An example is when states sign a treaty that covers a new area of international
law, such as the Outer Space Treaty”' or the 1899 Hague Declaration prohibiting the
launching of projectiles and explosives from balloons.>? The latter is an exalnpie where

no customary international law exists and states, sensing the advent of a new mode of
warfare, attempt to restrict their own conduct in this new area.

The second type of relationship between treaty law and CIL is where states sign a
treaty codifying what is already accepted international practice. A prime example of this
is 1961 Vienna Convention of Diplomatic Relations> that cqéiﬁes long-standing practice
of how states conduct diplomacy and protect diplomats and consular facilities. This
relationship type is particularly relevant to the Law of War since much treaty law of the
Law of War codifies previous state practice. Examples of these are the various 1899 and
1907 Hague Conventions, which for the first time codified what had generally been
considered to be the “laws and customs of war.” But this is a contentious area.
Disagreements will exist over the precise interpretation of the language of the treaty law
and whether it does in fact represent what had been customary practice. An example of

this is the debate over the meaning of “inherent right of individual or collective self-

*! United Nations, “Treaty on Principles Governing the Activities of States in the Exploration and Use of

Outer Space, Including the Moon and Other Celestial Bodies,” January 27, 1967, Supplement, 981-984.

52 “Declaration (IV, 1) To Prohibit For the Term of Five Years the Launching of Projectiles and Explosives

from Balloons, and Other Methods of a Similar Nature,” July 29, 1907, The Laws of Armed Conflict: 4

Collection of Conventions, Resolutions and Other Documents, Dietrich Schindler and Jiri Toman, eds.

(Dordrecht, The Netherlands: Martinus Nijhoff, 1988), 201-206.

%3 United Nations, “Vienna Convention of Diplomatic Relations,” April 18, 1961, in Supplement, 574-583.
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defence” found in Article 51 of the United Nations Charter.>* As Chapter Three will
point out, sources such as the travaux preparatoires, the record of the debates that led to
the drafting of the treaty that one could use to determine the framers’ intent in the matter,
sometimes do not provide clear answers regarding the framers’ intent.

The growth of CIL from a treaty is the third type of relationship between these
two sources of international law. An example of this is the governance of aerial warfare.
While states have never signed a treaty that either outlaws or constrains aerial warfare
specifically, it has come to be understood that the users of this instrument must apply it
with the same principles—discrimination and proportionality—that apply to both ground
and naval warfare and codified in various conventions.>

The fourth type of relationship between treaty law and customary international
practice is where a treaty crystallizes customary international law; in other words, states
agree that the principle encapsulated in the treaty represents CIL ﬁ'gm the time that the
treaty enters into force.’® To determine if this is the case, a researcher would examine the

travaux preparatoires to see if this was the states’ intent; one must then examine state

* United Nations, “Charter of the United Nations,” 26 June, 1956, Article 51, Supplement, 11. The Article
reads in part: “Nothing in the present Charter shall impair the inherent right of individual or collective self-
defence if an armed attack occurs against a Member of the United Nations...” Chapter Three examines this
debate in greater detail.
% See generally, L.C. Green, “Aerial Consideration in the Law of Armed Conflict,” Essays on the Modern
Law of War, 2 ed. (Ardsley, NY: Transnational Publishers, 1999): 577-95. Air Force Regulations
regarding the application of air power explicitly state this: “The law of armed conflict is not entirely
codified. Therefore, the law applicable to air warfare must be derived from general principles, extrapolated
Jrom law affecting land or sea warfare, or derived from other sources including the practice of states
reflected in a wide variety of sources.” Department of the Air Force, Air Force Pamphlet (AFP) 110-31,
International Law—The Conduct of Armed Conflict and Air Operations, November 19, 1976, para. 1-3 (c),
P 1-7. Emphasis added.

¢ “North Sea Continental Shelf,” Articles 61-69, 370-3.
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practice to see if this practice actually mirrors crystallized CIL after the treaty enters into
force.

The final “ideal” type of relationship between treaty and customary international
practice is where CIL exists and the states have not signed a treaty related to it. This is
the relationship type where most of the Law of War was located as states began to codify
these rules at the end of the nineteenth century. As more time passes and states codify
more of the Law of War residing in CIL, this type of relationship between the two
sources of law will further shrink.

It is important to note that these five types of relationships between treaty law and
CIL are ideal types. While many examples found in the Law of War fall cleanly into one
of the five types, many other examples are contentious. The important thing to take away
from this discussien is that the relationship between treaty law and CIL is contextual and

nuanced and that understanding the relationship in any particular instance is important for

this project.

Applicability to a State-TSA Conflict

Unlike treaty law that binds only those states that have signed and ratified the
treaty, CIL binds all states. Thus, if a state is a non-signatory to one of the treaties of the
Law of War, yet the treaty represents a codification or crystallization of customary
practice, then that non-signatory state is subject to the treaty’s provisions. How does this
affect a State-TSA conflict? If a particular part of the Law of War is in CIL, then a state

would be bound to follow it, regardless of whether the other belligerent is a state or not.
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It would be more difficult for a state to claim that customary practice was not applicable
to it. However, a state could argue that since CIL is based on the practice of states, in a
conflict with a TSA, which is not a state, there is less of an obligation to follow such
practice.

On the other side, a TSA cannot, by definition, make international law since this
is the exclusive domain of states.”’ Yet one can still argue that a TSA is still bound if that
law is part of CIL. And this is particularly true in the Law of War. There are examples
where international tribunals have held individuals criminally liable for their actions
during wartime because treaty law also represented CIL, either through codification or
evolution.”® Based on the Nuremberg precedent, it would not be a far leap to argue that
the leaders of TSAs could also be held liable for their actions under the Law of War if the
relevant treaty is part of CIL and if their actions amounted to Crimes Against the Peace,
War Crimes, or Crimes Against Humanity. However, a TSA could make a positivist
argument that since CIL represents the implicit consent among states to be bound and that
a TSA cannot by definition agree to be bound by such constraints, it is not affected by

such law. To make that case, however, the TSA would have to overcome any

%7 While it is still true that states are the sole creators of general international law, the role of non-state
actors is increasing as a result of globalization. Professor Arend hypothesizes the effect of the loss of state
sovereignty in a “neomedieval” system. Arend, 176-178. Others draw on the tools available in both
international relations and legal scholarship to explain how non-state actors can influence the development
of international law. Julie Mertus, “Considering Nonstate Actors in the New Millenium: Toward
Expanded Participation in Norm Generation and Norm Application,” New York University Journal of
International Law and Politics 32, no. 2 (Winter 2000): 537-566.
%8 See Damrosch, et. al,, 404-21; United Nations, Rome Statute of the International Criminal Court,” July
28, 1998, in Supplement, 637-672; “Decision in Prosecutor v. Dusko Tadic,” (International Criminal
Tribunal For the Former Yugoslavia, October 2, 1995), Art. 127, International Legal Materials 35,n0. 1
(January 1996), 69 (hereafter referred to as Prosecutor v. Tadic).
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presumption of the legal obligation of these types of norms on all international actors, not

just the states.

It seems reasonable to conclude generally that if the Law of War is reflected in
CIL, then both states and TSAs are presumed to have an obligation to follow it.
However, depending on the specific case and the law related to it, both a state and a TSA

could viably argue that CIL does not apply to them in that particular instance.

Other Sources of International Law
In addition to treaty and customary international law, Article 38 of the Statute of
the International Court of Justice posits two other sources of international law: general

principles of law and two subsidiary means: judicial decisions and the writings of

publicists.>

General Principles of Law®®

Article 38 notes the third source of international law as “the general principles of
law recognized by civilized nations.” Of the three primary sources of international law,
general principles is perhaps the most contentious and difficult to define and categorize.
Professor Arend, for instance, posits three potential sources for general principles:

principles that are common to municipal legal systems; principles of “higher law” such as

% Publicists is a term of art that generally refers to scholars.

% See generally Arend, 49-53; Arend and Beck, 7; Brierly, 62-63; Bin Cheng, General Principles of Law
as Applied by International Courts and Tribunals (London: Stevens & Sons: 1953); Janis, 55-59;
Damrosch, et. al., 118-34; Wolfgang Friedmann, “The Uses of ‘General Principles’ in the Development of
International Law” American Journal of International Law 57, no2 {April 1963): 279-99; O’Brien, 84-5;
von Glahn, 22-24; Virally, 143-147.
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natural law; and principles about the nature of international law.®! The principles
common to municipal systems is the idea that if there is a legal principle common to
virtually all domestic legal systems of the states, it would not be unreasonable to apply it
in the international setting. The notion of higher principles tries to apply to international
law principles that are, in theory, applicable to all mankind. Such concégts might be the
principles of equity and humanity. Finally, principles about the nature of international
law include basic ideas that allow the international legal system to function: states create
international law only through their consent; pacta sunt servanda; and the idea that a
change can occur in an existing rule of treaty or custom through a change in practice.®
The purpose behind the framers’ intent of placing general principles in Article 38
is that despite the wealth of customary practice and the proliferation of treaties, lacunae
in international law remain. This is particularly true as mankind continues to press the
outer boundaries of knowledge and politics and as international law is increasingly called
upon to regulate areas of state conduct and relations that early writers on international
law could not have imagined. In the absence of law, one can use general principles to fill
the gap until a treaty on the subject is negotiated or customary practice develops.® Yet

despite having general principles available for use as a source, jurists have been reluctant

¢! Arend, 45-49. For different views, see Brierly, 62-63; Janis, 55-59; Friedmann, 279-99; von Glahn, 22-
24. Cheng’s approach is novel: instead of deriving principles deductively, he determines them inductively
based on state practice.
%2 Arend, 45-49.
® Brierly notes that the explicit codification of general principles in the ICJ’s Charter represents an
important dismissal of positivist doctrine in international law, representing “an authoritative recognition of
the dynamic element in international law.” Brierly, 63.
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to apply them in cases because states might then question the legitimacy of their rulings
since they had not consented to be bound by imprecise general principles.**

Perhaps the most influential general principle to keep in mind when examining
the Law of War is the principle of humanity.®> With the rise of international human
rights law since the end of the Second World War, considerations of humanity are
becoming increasingly prevalent in international humanitarian law codified in treaties, as
well as in the interpretation of those laws.®® In any examination of the Law of War and

how it relates to a state-TSA conflict, one must keep in mind the principle of humanity as

a guiding principle.

Judicial Decisions/Writings of Publicists

The final source of intémational law, and an explicitly subsidiary one, are judicial
decisions and the writings of publicists. The impact of judicial decisions in and of
themselves is limited because they only directly affect the involved states. Yet judicial
rulings can be important because a court can make a statement regarding the existence of
customary international law. For instance, in the case of Nicaragua v. United States, the

International Court of Justice in 1986 asserted that the United Nations General Assembly

* Friedmann, 280.

% A key case providing the legal basis for this is “Corfu Channel Case (United Kingdom v. Albania),”
(International Court of Justice, 1949), in Damrosch, e. al,, 133. “Such obligations are based, not on the
Hague Convention of 1907, No. VIII which is applicable in time of war, but on certain general and well-
recognized principles, namely: elementary considerations of humanity, even more exacting in peace than
in war...”

% See generally Theodor Meron, “The Humanization of Humanitarian Law,” American Journal of
International Law 94, no. 2 (April 2000): 239-278; and L.C. Green, “Human Rights and the Law of Armed

Conflict,” Essays on the Modern Law of War, 2™ ed. (Ardsley, NY: Transnational Publishers, 1999), 435-
457.
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Resolution 3314, “Definition of Aggression,” had effectively become customary
international law.®’ |

The second subsidiary source of international law is the work of publicists, or
scholars. Like judges, publicists do not actually make the law, but contribute toitina
similar manner. They voice opinions regarding the formation or change in customary
international practice and in doing so, provide a valuable source of data supporting their
claims. Publicists also play an aspirational role in international law. By arguing what
law ought to look like, publicists help shape the direction of the evolution of international
law. In one example, the New Haven School, based on the work of Myres McDougal
and Harold Lasswell, argues that the basis for international law ought to be the
fulfillment of “human dignity.”*® A work using the New Haven School’s method to
examine the Law of War is McDougal and Feliciano’s Law and Minimum World Public
Order, where the authors argue that all states have a common interest in adhering to the
Law of War to minimize the destruction of values.® Needless to say, states that jealously
guard their right to create international law tend to dismi#s such aspirational writings.

Yet such writings can have an important influence on the creation and evolution of

international law.

%7 United Nations, United Nations General Assembly Resolution 3314, “Definition of Aggression,.”
December 14, 1974, Supplement, 409-12; “Military and Paramilitary Activities in and Against Nicaragua
(Nicaragua v. United States of America), Merits,” (International Court of Justice, June 27, 1986), Article
195, International Legal Materials 25, no. 5 (September 1986), 1068 (hereafter referred to as Nicaragua v.
United States).

“ See for instance, Myres S. McDougal and Harold D. Lasswell, “The Identification and Appraisal of
Diverse Systems of World Order,” American Journal of International Law 53, no. 1 (January 1959): 1-29;
John Norton Moore, “Prolegomenon to the Jurisprudence of Myres McDougal and Harold Lasswell,”
Virginia Law Review 54, no. 4 (1968): 662-688.




International Law—Conclusions

A number of systemic limitations, based on the nature of international law itself,
emerge at the beginnings of this legal analysis of a conflict between a state and a trans-
state actor. Under treaty law, two lacunae emerge. A state could argue that it is not
bound by treaty law if the other belligerent is not a state. A state could also argue that
having a trans-state actor as a belligerent gives it the right to opt out of a treaty’s
provisions, regardless of whether the treaty contains such a provision. A TSA could
make a similar argument: treaties are binding only on signatory states, and not upon
others. Under customary international practice, other lacunae emerge. For states: a state
could argue that CIL binds it only when the other belligerent is another state; if the other
belligerent is a TSA, then CIL is no longer in effect. But the state must then make-an
argument for its overcoming the presumption in favor of the norm. For the TSA, possible
lacunae include the argument that CIL does not bind non-state actors because it
represents an implicit contract only between states. However, such an argument would
have to overcome the presumption of prior legal rulings that held individuals accountable
for violations of the Law of War.

Finally, it is important to keep in mind the principle of humanity. As one of the
more acceptable general principles of law—if one judges acceptability by the large
numbers of states who have agreed to adhere to human rights norms—it is important to
keep in mind the importance of the principle of humanity when examining international

humanitarian law in light of a state-TSA conflict.

 Myres S. McDougal and Florentino P. Feliciano, Law and Minimum World Public Order: The Legal
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Trans-State Actors: A Discussion and Definition

As Geoffrey Best eloquently argues, the Law of War is constantly evolving as
states try to change it to provide protections to modes and means of warfare change.”
This final section examines the evolution of war since the Second World War and the rise
of non-state actors in warfare. In particular, it looks at the rise of a subset of non-state

actors, the trans-state actor (TSA), and provides a definition.

The Law of War Since World War Two

As Best argues, states are constantly trying to improve the Law of War in order to
fix the problems that emerged in the last conflict. One can see this in the post-Second
World War era as states signed and ratified the UN Charter that explicitly Stipulatés in
Article 2(4) that states can no longer use or threaten to use force against another state.
Once can also see it in how states revised the 1929 Geneva Convention Relative to the
Treatment of Prisoners of War to reflect the lessons learned during the war. The four
conventions signed in 1949 apply those lessons and strengthen the protections given to
personnel who are hors de combat, as well as providing unprecedented protections for
civilian populations who are in occupied territories.”!

States also attempted to provide humanitarian protections to another class of

people: those who fought against invaders from behind their lines using partisan

Regulation of International Coercion (New Haven, CT: Yale University Press, 1961), 53.
7 Geoffrey Best, War & Law Since 1945 (Oxford: Clarendon Press, 1994).
™ “Geneva Convention Relative to the Protection of Civilian Persons in Time of War of August 12, 1949,”
August 12, 1949, in Documents, 301-355 (hereafter referred to as GC4).
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warfare.”” This extension of humanitarian protections is encapsulated in what is termed
“Common Article Three”—language similar across all four conventions—that
specifically deals with an “armed conflict not of an international character in the territory
of one of the High Contracting Parties.”

But warfare’s means and modes changed in the post-Second World War era.
Instead of conventional conflicts common during the previous war, the international
system faced a new problem—the possibility that the two nuclear-equipped states, the
United States and the Soviet Union, could destroy human life on the planet with a nuclear
exchange. As a result, direct conventional conflict between the great powers subsided in
a mutual attempt to lessen this risk. As a result, warfare migrated to different forms that
are significantly less intense than those seen in the Second World War. War became less
of an international matter between states and more of an internal matter as colonial
peoples sought to overthrow their colonial masters. Wars of national liberation,
insurgencies, aﬁd civil wars became commonplace in the decades following the entry into
force of the 1949 Geneva Conventions.

This change in the modes of warfare uncovered a significant gap in the Law of
War. While Common Article Three provides protection to partisans engaging an enemy
in occupied territory, states found it a meddlesome provision when it was applied to an

internal conflict. In these cases, states cite Article 2 (7) of the UN Charter, which notes

7 Partisan warfare is different from conventional war because the combatants are not in uniform and do
their best to blend into the general population. This makes it difficult for an occupying power to
discriminate between the “combatants” and the innocent members of the civil population.
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that in matters which “are essentially within the domestic jurisdiction of any state”” that
the international community has no jurisdiction; states subsequently dismiss the notion of
Common Article Three applying in their particular instance.”® This allows the state to
prosecute the insurgents as criminals and not to provide them with even the minimal level
of protections cited in Common Article Three.”

Recognizing this lacuna in the Law of War, states returned to the negotiating table
in the 1970s in an attempt to fix it. These negotiators produced the two Additional
Protocols signed in 1977.7® AP1, concerned with international conflicts, provides
significant new protections to those combatants who are not typical soldiers in uniform
and who use “unconventional” tactics.”’ More importantly, Article 1(4) of AP1 extends
the classification of international conflict to “armed conflicts in which peoples are
fighting against colonial domination and alien occupation and against racist regimes in

the exercise of their right of self-determination...”’® States wrote AP2 with the express

" UN Charter, Article 2 (7), Supplement, 2. The full article reads: “Nothing contained in the present
Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic
Jurisdiction of any state or shall require the Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of enforcement measures under Chapter VIL”
™ See Howard J. Taubenfeld, “The Applicability of the Laws of War in a Civil War,” Law and Civil War in
the Modern World, John Norton Moore, ed. (Baltimore, MD; Johns Hopkins University Press, 1974), 499-
517.
7 Protections cited under Common Article 3 include: humane treatment for those not participating in
combat, to include those members of the armed forces who are kors de combat; prohibition of the
following acts against the aforementioned personnel: violence to life and person, to include murder of all
kinds, mutilation, cruel treatment and torture; taking of hostages; outrages upon personal dignity; minimal
levels of legal protections; taking care of the wounded, sick, and shipwrecked.
7 See AP1; and “Protocol Additional to the Geneva Conventions of 12" August 1949, and Relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol IT),” in Documents, 481-493
(Protocol II will hereafter be referred to as AP2).
77 AP1, Articles 43-44, Documents, 444-5.
™ AP1, Article 1(4), Documents, 423. This provision is controversial because it extends the key
categorization of “international conflict” as well as the associated protections of AP1, to those fighting in
an internal conflict that is deemed a struggle for self-determination. This provision led a number of states,
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intent of extending these humanitarian protections to non-international conflicts. An
important limit of this protocol, though, is that the conflict must reach such a high
threshold before its terms come into effect that it excludes most rebellions and
revolutions. These provisions would not apply to a civil war until the rebels were well
established.” Thus the attempts to extend international humanitarian laws to non-
international conflicts, while noble, are flawed; nevertheless, one cannot deny the fact
that states have attempted to extend these provisions to internal conflicts, even if it has

proven difficult to do so through treaty law.

The Rise of Non-State Actors

Concurrent with the changes in warfare is the rise of non-state actors in the
international system.®® A general definition of a non-state actor is “an entity other than

nation-states that interact in the international political system.”® This broad term

to include the United States, to not sign the Protocol. See Ronald Reagan, “Letter of Transmission,”
January 29, 1987, American Journal of International Law 81, no. 4 (October 1987} 910-912.

7 L.C. Green, “International and Non-International Armed Conflict,” The Contemporary Law of Armed
Conflict, 2d. ed. (Manchester, Manchester University Press, 2000), 65-67. For historical insight into the
negotiations over AP2, see David P. Forsythe, “Legal Management of Internal War: The 1977 Protocol on
Non-International Armed Conflicts,” American Journal of International Law 72, no. 2 (April 1978): 272-
295.

¥ The rise of non-state actors in the international system is also a result of globalization. For a sampling of
the literature on globalization in general and its effect on non-state actors at the expense of the state, see
Richard Falk, Law in an Emerging Global Village: A Post Westphalian Perspective (Ardsley, NY:
Transnational Publishers, 1998); Robert O. Keohane and J oseph 8. Nye, Jr., Power and Interdependence,
3d ed. (New York: Longman, 2001); Keohane and Nye, eds., Transnational Relations and World Politics
(Cambridge, MA: Harvard University Press, 1972); Andrew Linklater, The T» ransformation of Political
Community: Ethical Foundations of Political Community (Cambridge: Polity Press, 1998); Susan Strange,
Retreat of the State: The Diffusion of Power in the World Economy (Cambridge: Cambridge University
Press, 1996); David Held and Anthony McGrew, eds., The Global Transformations Reader: An
Introduction to the Globalization Debate (Cambridge, Polity Press, 2000). For a work that examines
specific non-state and trans-state threats to states, see Maryann Cusimano Love, ed., Beyond Sovereignty:
Issues for a Global Agenda, 2d. ed. (Belmont, CA: Thomson Wadsworth, 2003).

*! Phillip Taylor, Nonstate Actors in International Politics: From Transregional Organizations to Substate
Organizations (Boulder, CO: Westview Press, 1984), 20.
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encompasses organizations such intergovernmental organizations (IGOs) like the United
Nations and World Bank, non-governmental organizations (NGOs) such as the
International Committee of the Red Cross, Greenpeace, and Human Rights Watch, and
regional actors such as the Kurds and Basques. Non-State actors have gained greater
influence international politics over the years. But despite this increase in NGOs’s
influence, states still remain the creators of international law.

The focus of this dissertation is on a subset of non-state actors: trans-state actors
(TSAs). For the purpose of this project, a TSA is a non-governmental, non-
intergovernmental organization that is willing to use either hard power or soft power®” to
achieve political goals. Membership in this organization transcends political boundaries.
Instead of being based on a loyalty to a nation-state, loy#ity to the organization has a
religious, ethnic, economic, epistemic, or ideological basis, or a combination thereof,
Examples of a TSA include: Roman Catholic Church, various Kurdish factions that exist
in Turkey, Iraq, and Syria; multinational corporations (MNCs); the coalition of groups
that worked together to persuade states to ban landmines; scientific communities;
international crime syndicates and drug cartels; transnational terror organizations;
communist revolutionary organizations. An example of the organization that does not fit
this definition is the International Studies Association. Its membership is epistemic in

nature, but its political activities, if it has any at all, would be extremely limited.®*

& Joseph S. Nye, Ir., Born to Lead: The Changing Nature of American Power (New York: Basic Books,
1990}, 26-35.

¥ The goal for this project is to make this definition as broad as possible to ensure the highest level of
generalizability. It is important to recognize that such a level of abstraction sets up the theoretical, yet
absurd, possibility of a war-like conflict between a state and the Roman Catholic Church. Yet work at this
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Another type of group excluded from this definition is the sub-state actor whose
membership comes from the territory of one nation-state. Examples of these include the
Irish Republican Army and the insurgents in Chechnya. These groups already have
protections, if flawed, under the Law of War, and would thus fall outside the scope of this

project.

Conclusion

The state-TSA conflict represents a new conception of warfare; when it is held up
to the norms of the Law of War, many lacunae emerge. While the Law of War provides
guidance for state action in a conflict with another state or a sub-state group, it does not
explicitly discuss how a state ought to act when it is in a conflict with an actor whose
membership transcends political bounciariés and whose loyalty is based on something
other than loyalty to the nation-state. |

In that regard, it is important to recognize that the nature of the international legal
system itself is the source of systemic limitations for the Law of War. If the law is
codified solely in a treaty and has no correlative CIL, a state could argue that such a law
does not apply in a state-TSA conflict since the TSA never consented to the terms of the
“contract” that is inherent in the treaty. A TSA could make a similar argument: since the
treaty represents states consenting to be bound in their actions, the provisions of the

treaty do not apply to it. For either case, if the treaty law also represents an important

level of abstraction is worthwhile if French actions towards Greenpeace are any indication. The policy
implications for this work will be most applicable to a small subset of this group, specifically transnational
terror groups, international drug and crime syndicates, and some MNCs such as private security firms and
those that facilitate the proliferation of weapons of mass destruction or the components thereof.
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norm of international law, it would be more difficult to make such an argument.
Similarly, if the law is somehow a part of CIL, then this argument becomes more difficult
for the state and the TSA. Both would have to make their cases against the presumption
of the binding effects of CIL on all actors in the international system. But such an
argument might be viable depending on the context of the specific issue. Finally, one
must keep the principle of humanity in view when making any argument regarding
international humanitarian law.

As this dissertation moves deeper into its analysis of the legal issues involved
with a state-TSA conflict, it is important to remember the relationship of international
relations theory to the project. While international relations theory is poorly equipped for
use as an advocacy tool, knowledge of how and why states behave is important in the

construction of a politically viable moral argument.
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CHAPTER THREE
THE LEGAL JUS 4D BELLUM AND TRANS-STATE ACTORS
The changing facts and faces of international law have not detracted
from the validity of the law of the Charter and have only reinforced its
desirability.
Louis Henkin, How Nations Behave: Law and Foreign Policy
International law, after all, is not a suicide pact.
Eugene Rostow
The Law of War is classically divided into two areas. The jus ad bellum
provides guidance for when states can or cannot go to war with each other. The jus in
bello outlines the norms for how states ought to conduct that war, without regard for
whether the war is just or not. These next two chapters analyze these two parts of the
Law of War when the conflict is not between states, but between a state and a trans-
state actor (TSA). As with the previous chapter’s section on international law, the
purpose here is to find the key questions regarding the emerging challenges in this area
and, in the process, uncover the lacunae and gray areas that exist in the jus ad bellum
when one of the belligerents is a TSA. Chapter Four does the same for the jus in bello.
This chapter conducts this analysis in two main sections. The first section
examines the existing jus ad bellum as it applies to states. In addition to outlining the

black-letter treaty law, it outlines the current debates in the field. Using this as a
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backdrop, the second section investigates the nuances of three separate legal arguments
that a state might use to justify the use force against a TSA. In the process of doing so,
the chapter unearths the lacunae and gray areas in the Law of War that exist when this

law is used to provide guidance for this new conception of warfare.

Jus ad Bellum: Just Between States

This first section examines the jus ad bellum as it currently exists for a
traditional state-state conflict. It sets the context for understanding how a state-TSA
conflict is likely to be different in a legal sense than a traditional conflict, as well as

establishing the current areas of the debate in the literature.

Current Jus ad Bellum

The core of the existing jus ad bellum language in international law lies in the
United Nations Charter. Article 2(4) of the Charter contains the explicit language:
All Members shall refrain in their international relations from the threat
or use of force against the territorial integrity or political independence
of any state, or in any other manner inconsistent with the Purposes of the
United Nations.'
The article represents a departure from previous international law for when a state can
g0 to war with another and marks an important step in the evolution of the norm

regarding the non-use of force that had been evolving over a number of decades. States

had previously agreed to constrain their right to use force in two related instruments.

! United Nations, “Charter of the United Nations,” June 26, 1945, Article 2(4), Basic Documents
Supplement to International Law: Cases and Materials, 4t ed., Lori F. Damrosch, Louis Henkin,
Richard Crawford Pugh, Oscar Schachter, and Hans Smit, eds. (St. Paul, MN: West Group, 2001),2
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The first was the Covenant of the League of Nations. This treaty is significant because
for the first time, states agreed that a war between any of them became the concern of
the entire League.® States agreed to submit to a process of procedural delays that
would give them a chance to resolve their differences peacefully before actually going
to war with each other. The League’s drawback, though, is that it viewed war as lawful
so long as states followed the League’s procedures: “Under the Covenant...the
lawfulness of resort to war was primarily defined in procedural terms. The lawfulness
of war did not depend solely on the justness of one’s cause but rather on compliance
with procedural standards.” It would still be lawful for a state to g0 to war with
another so long as it submitted its dispute to the League’s mechanisms and followed the
League’s procedures; the Covenant deemed a war unlawful only if a state failed to do
this.*

States attempted to fix this problem a few years later when they negotiated and
signed The Pact of Paris, or as it is more commonly referred to, The Kellogg-Briand
Pact. In agreeing to this document, states “condemn[ed] recourse to war for the solution

of international controversies, and renounce[d] it as an instrument of national policy in

(This collection of international documents will hereafter be referred to as Supplement; The Charter of the
United Nations will hereafter be referred to as the UN Charter).

? League of Nations, “The Covenant of the League of Nations,” June 28, 1919, Article 11, Supplement,
397.

* John Norton Moore, “Development of the International Law of Conflict Management,” National
Security Law, John Norton Moore, Frederick S. Tipson, and Robert F. Turner, eds. (Durham, NC:
Carolina Academic Press, 1990), 65 (This volume will hereafter be referred to as National Security Law).
The Covenant describes the mechanism for dispute resolution in Articles 12, 13, and 15.

* Moore, 66. .
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their relations with one another.” Hereafter, the criterion for judging the lawfulness of

a war was based not on whether states followed procedures, but on whether the use of
force was aggressive or defensive in nature. The importance of this shift should not be
underestimated. One noted scholar describes this change as reflecting “a fundamental
shift in the history of the law of conflict management that may have been the single
most important intellectual leap in that history...The focus was squarely on whether a
use of force was aggressive and thus illegal or defensive and thus lawful.”® And thus,
as the ink of the foreign ministers” signatures dried, so did the idea of any sense of
justice as the basis for war, replaced by a black and white categorization of aggressive
war as unlawful—defensive as lawful.

The UN Charter represents another step in this evolution. Article 2(4) stipulates
that states will “refrain...from the threat or use of force.” Let’s examine this closely.
First, states can no longer even threaten to use force against another state; and second,
the Charter’s language is more general than that previ;)usiy used, citing the threat or the
use of force itself as the source of illegality. But while the Charter attempts to tighten
the restrictions on states regarding their use of force, it includes a number of exceptions
to the proscription contained in Article 2(4). The first exception is that states retain the
right to self-defense. Article 51 of the Charter reads:

Nothing in the present Charter shall impair the inherent right of

individual or collective self-defence if an armed attack occurs against a
Member of the United Nations, until the Security Council has taken

* League of Nations, “The Treaty for the Renunciation of War as an Instrument of National Policy,”
August 27, 1928, Article 1, Supplement, 403.
$ Moore, 68.
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measures necessary to maintain international peace and security.

Measures taken by Members in the exercise of this right of self-defence

shall be immediately reported to the Security Council and shall not in

any way affect the authority and responsibility of the Security Council

under the present Charter to take at any time such action as it deems

necessar;r in order to maintain or restore international peace and

security.
The second exception to Article 2(4) comes under Chapter VII of the Charter, “Action
With Respect To Threats To The Peace, Breaches of the Peace, and Acts of
Aggression.” Under these articles, the Security Council may, after determining that
some action by a state is a threat to the peace or an act of aggression, may authorize
actions to “maintain or restore international peace and security.”® In other words,
military action authorized by the Security Council, and thus by the society of states, is
lawful.®

The proscription on the unilateral use of force by individual states represents the
current end-point of a long evolution of attempts on the part of states to restrain their
own ability to go to war with each other through international law. An easy way to sum

" this up is that a state cannot use or threaten to use force against another state unless it is

in self-defense or unless the Security Council authorizes the action.

7 UN Charter, Article 51, Supplement, 11.
¥ UN Charter, Article 39, Supplement, 9.
® The Charter elaborates two other exceptions to the Article 2(4) proscription, but these are no longer
valid. Article 106 authorizes the five permanent members of the Security Council to take joint action as
the organization transitions to what was then envisioned as a United Nations military force under the
Military Staff Committee. Articles 53 and 107 authorize states to use force against “enemy” states (those
whom the Allies were still fighting against when the Charter was signed), as well as whatever force might
be necessary in the future to prevent a military resurgence of these states. In both cases, while one might
argue that the UN is still in transition—the envisioned Military Staff Committee has yet to come into
being—the reality is that neither of these exceptions is important for this project.
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The Debates

Despite the unprecedented language and intent incorporated into the Charter
regarding the use of force, there is, not surprisingly, fierce debate over the Charter’s
interpretation. This section outlines the contours of those debates. It is beyond the
scope of this project to provide a thorough and complete outline of the all the debates—
scholars have written numerous books covering these—yet it is important to provide the
context within which the legal analysis of a state-TSA conflict occurs. The first part
outlines the argument of the “restrictionist” school.'® The three subsequent sections

outline arguments and interpretations that run counter to the restrictionist school and

which are also relevant to the discussion of a state-TSA conflict.

The Restrictionists
The restrictionist school argues that the language of the United Nations Charter
regarding the use of force—Aurticles 2(4), the exception for self-defense in Article 51,

and subsequent interpretative documents—ought to be strictly interpreted.!’ The

1 The term restrictionist—referring to those scholars who argue for a strict interpretation of international
law regarding the recourse to force—is from Anthony Clark Arend and Robert J. Beck, International Law
and the Use of Force: Beyond the UN Charter Paradigm (New York: Routledge, 1993).
"! This condensation of the restrictionist position is a summation of many scholars’ views. It is important
to note that these scholars disagree amongst themselves on some aspects and some might disagree with
parts of this summary. For a sampling of restrictionist thinking, see Michael Akehurst, 4 Modern
Introduction to International Law (New York: Atherton Press, 1970); J.L. Brierly, The Law of Nations:
An Introduction to the International Law of Peace, 6™ ed., Humphrey Waldock, ed. (New York: Oxford
University Press, 1963); lan Brownlie, International Law and the Use of Force by States (Oxford:
Clarendon Press, 1963); Yoram Dinstein, War, Aggression and Self-Defence, 2% ed. (Cambridge:
Cambridge University Press, 1994); Louis Henkin, How Nations Behave: Law and F oreign Policy, 2° ed.
(New York: Council on Foreign Relations, 1979); Henkin, “Use of Force: Law and U.S. Policy,” Right
V. Might: International Law and the Use of Force, 2° ed. (New York: Council on Foreign Relations,
1991), 37-70; Philip C. Jessup, 4 Modern Law of Nations: An Introduction (New York: MacMillan,
1948); Hans Kelsen, Principles of International Law, 2% ed., Robert W. Tucker, ed. (New York: Holt,
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restrictionists view the language stipulating that states “shall refrain...from the threat or
use of force” as an important new norm in international law exceptions to this norm,
such as in Article 51, must also be construed strictly. As an example, one of the leading
restrictionists, Professor Ian Brownlie, argues that the term “armed attack” in Article 51
“strongly suggests a trespass.”'? Such a characterization leads Brownlie to argue
against wider interpretations regarding the use of force in areas such as intervention and
anticipatory self-defense. Restrictionists also argue that while a broadly-construed right
to self-defense may have existed in the pre-charter customary international law (CIL)y—
which included rights such as intervention to protect nationals and anticipatory self-
defense—the Charter effectively narrows self-defense under CIL to what is currently
contained in the Charter’s language in Articles 2(4) anci 51. Finally, as the
restrictionists would surely point out, the practice of the vast majority of states since
1945 supports this strict interpretation of the Charter.

As one might expect with any type of legal argument, other scholars disagree
and argue that certain aspects of the restrictionist view, if not all of it, are incorrect.
While this “counterrestrictionist™ school examines issues that are broad in their scope,

this chapter only discusses areas relevant to the analysis of state-TSA conflict.

Rinehart and Wilson, 1966) (hereafter referred to as Kelsen and Tucker); Hilaire McCoubrey and Nigel
D. White, International Law and Armed Conflict (Aldershot, England: Dartmouth Publishing, 1992); K.
Skubiszewski, “Use of Force by States. Collective Security. Law of War and Neutrality,” Manual of

Public International Law, Max Sorenson, ed. (New York: Carnegie Endowment for International Peace,
1968), 739-854.
2 Brownlie, 278.
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What is an “Armed Attack?”

The first area of contention over the restrictionist’s strict interpretation is Article
51’s term “armed attack.”’®> What specific actions or events must happen before an
armed attack is said to have occurred? The Charter does not define in any manner what
the framers’ intent was when they placed this language into the Charter; none of the
subsequent interpretative documénts approved by the United Nations General Assembly
(UNGA) explicitly defines the term. One such document is the 1974 UNGA Resolution
3314, “Definition of Aggression.”’* While the resolution lists specific acts that the
body construes to be “aggressive,” it does not specifically label these as “armed
attacks.” However, the International Court of Justice, in its 1986 xfu}ing in Nicaragua v.
United States, specifically notes that “there appears now to be general agreement on the
nature of the acts which can be treated as constituting armed attacks.”"® The Court then
cites the “Definition of Aggression™ as containing these acts about which general
agreement exists as constituting armed attacks.

So while an international consensus is growing regarding what acts actually
constitute an armed attack, in the end, international law does not mandate that any

international organization must adjudicate whether an armed attack has actually

13 «“Nothing in the present Charter shall impair the inherent right of individual or collective self-defence if
an armed attack occurs against a Member of the United Nations...” UN Charter, Article 51, Supplement,
11. Emphasis added.
" United Nations, United Nations General Assembly Resolution 3314, “Definition of Aggression,”
December 14, 1974, Supplement, 409-12 (hereafter referred to as the Definition of Aggression).
3 «“Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of
America), Merits,” (International Court of Justice, 1986), Article 195, International Legal Materials 25,
no. 5 (September 1986): 1068 (this cases will hereafter be referred to as Nicaragua v. United States).
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occurred. Under Article 51, states must report to the Council any actions that they
Justify as self-defense; from there it is up to the Council to determine, should it choose

to do so, what actions it might choose to take, if any.

Interpretation Issues in Article 2(4)

A second area where some scholars argue against the restrictionist view of the
Charter is the interpretation of different phrases of Article 2(4). The first of these
 interpretation conflicts occurs with the phrase: “against the territorial integrity or
political independence of any state, or in any other manner inconsistent with the
Purposes of the United Nations.” Some scholars argue tliat this phrase represents a
qualification to the previous proscriptive language that denies states the right to threaten
or use force.'® Such qualifications, these scholars argue, justify the use of force against
a state so long as such a use of force is sufficiently small in both scope and time that it
does not affect the state’s territorial integrity or political independence.

A second contentious area for interpreting Article 2(4) is over the meaning of
the term “use of force.” Like with “armed attack,” the Charter’s framers did not define
what they meant. The restrictionists argue that this phrase prohibits any threat or use of
force. But different degrees of force are possible: Professor John Norton Moore notes
that some uses of the military instrument do not reach the “Article 2(4) ﬁnesholdff’17

What types of actions fall under this threshold? While some may argue otherwise, it is

* For one example, see Jeane J. Kirkpatrick and Allan Gerson, “The Reagan Doctrine, Human Rights,
and International Law,” Right V. Might: International Law and the Use of Force, 2% ed. (New York:
Council on Foreign Relations, 1991), 19-36.
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possible to characterize certain actions that are limited in both scope and time as falling
beneath this threshold. Actions such as intervention to protect nationals or reprisal
actions taken in response to a perceived unlawful action could be construed as being
beneath this threshold. Moreover, it is possible to argue that actions taken against a
state that are not a threat to that state’s political independence or territorial integrity
could also fall beneath the Article 2(4) threshold.

This is an important argument. While the Charter prohibits the threat or the use
of force on the part of states, a significant corpus of state practice runs counter fo this
proscription.’® And a large portion of this state practice cqnsisfs of acts falling under
the Article 2(4) threshold. Some scholars argue that, because of the scope and breadth
of state practice that are in contrast to the norm incorporated in Article 2(4), a new use
of force “paradigm” that views the limited use of force for reasons other than self-

defense as being lawful has superseded the old Charter “paradigm.”’®

Does Pre-Charter Customary International Law Remain Intact?

The final set of arguments that are contrary to the strict restrictionist
interpretation of the UN Charter is that the self-defense norm embedded in pre-Charter

CIL is still in effect. These scholars point to Article 51°s language, “inherent right of

7 Moore, 72.
'® Arend and Beck list a Israeli and U.S. actions taken in response to terror acts. See Arend and Beck,
147-57. For further discussion, see William V. O’Brien, “Reprisals, Deterrence and Self-Defense in
Counterterror Operations,” Virginia Journal of International Law 30, no. 2 (Winter 1990), 459. Professor
O’Brien’s work builds and extends upon Derek Bowett, “Reprisals Involving Recourse to Armed Force,”
American Journal of International Law 66, no. 1 (January 1972): 1-36. ,
' Arend and Beck, 177-88. Arend and Beck argue that such a “post-Charter paradigm” would also
include the use of force to promote self-determination and the use of force to correct past injustices.
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individual or collective self-defence,” and argue that the word inherent signifies a right
that cannot be taken away. This then allows them to argue that a strict interpretation of
Article 51 is incorrect and contrary to the framers’ intent. Scholars generally buttress
these claims by noting that the framers never intended to limit pre-Charter CIL dealing
with self-defense. The only reason why the framers even inserted Article 51 into the
Charter was as a compromise to allay the concerns of some Latin American states that
the Charter would limit their right to work together in a regional security organization.?’
Since pre-Charter CIL remains in effect, these scholars argue, it leads to the conclusion
that certain acts previously justified under the rubric of self-defense—anticipatory self-
defense, intervention to protect nationals abroad, and the legality of some forms of

reprisals—are still lawful.?!

These scholars arrive at a broader interpretation of self-
defense through this use of pre-Charter CIL, allowing states to take actions that they

would unable to do otherwise under a strict interpretation of Articles 2(4) and 51.

%% John Norton Moore, ”The Secret War in Central America and the Future of World Order,” American
Journal of International Law 80, no.1 (Jan 1986): 82-3; Leland M. Goodrich, Edvard Hambro, and Anne
Patricia Stevens, eds., Charter of the United Nations: Commentary and Documents, 3° ed. (New York:
Columbia University Press, 1969), 344; Mark B. Baker, “Terrorism and the Inherent Right of Self-
Defense (A Call to Amend Article 51 of the United Nations Charter),” Houston Journal of International
Law 10, no. 1 (Autumn 1987); 30-1.

*! For a sampling of scholars who believe that pre-CIL still exists, see D.W. Bowett, Self-Defence in
International Law (Manchester: Manchester University Press, 1958), 158, 184-93; Myres S. McDougal
and Florentio P. Feliciano, Law and Minimum World Public Order: The Legal Regulation of
International Coercion (New Haven, CT: Yale University Press, 1961), 233-241; William V. O’Brien,
“International Law and the Outbreak of War in the Middle East, 1967, Orbis 11, no. 3 (Fall 1967): 721;
Julius Stone, Aggression and World Order: A Critique of United Nations Theories of Aggression
(Berkeley, CA: University of California Press, 1958), 92-101; C.H.M. Waldock, “The Regulation of the
Use of Force by Individual States in International Law,” Recueil des Cours 81, pt. 2 (1952): 496. For
counter arguments, see lan Brownlie, “The United Nations Charter and the Use of Force, 1945-1985,”
The Current Legal Regulation of the Use of Force, Antonio Cassese, ed. (Boston: Martinus Nijhoff,
1986), 497. Other scholars acknowledge that the prior rights of self-defense in CIL still exist in the
Charter era, but warn against interpreting self-defense too broadly that it limits the effect of Article 2(4).
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As noted in Chapter Two, the issue of what precisely makes up the right of self-

defense under CIL has important implications. CIL binds all states and one can use it to
fill the lacunae that exist in the black-letter treaty law. As such, determining the precise
content and scope of CIL is of critical importance for international law in general, and
for this project in particular since it deals with issues that treaty law does not cover.
Even a limited examination of the debates regarding the law on the use of force
illustrates a significant breadth of opinion. While the restrictionists and the majority of
states hold to a strict interpretation of Articles 2(4) and 51, significant and compelling
arguments coupled with important state practice suggest that a strict interpretation may
not be appropriate for the international system as it currently operates. This will
become clearer in the next section that examines how these arguments relate to a

conflict where one of the belligerents is not a state, but a trans-state actor.

Jus ad Bellum: State-TSA Conflict

Having examined the key aspects of the current debates in the jus ad bellum, this
chapter now turns to analyze how these érguments change when one of the belligerents
in a conflict is a trans-state actor. The goal of this section is to unearth a number of
issue areas in the jus ad bellum portion of the Law of War where a state-TSA conflict
complicates an already contentious area of debate.

In making this analysis, this section examines three possible legal arguments

that a state might make when dealing with a TSA. Argument number one is made

See Oscar Schachter, “The Right of States to Use Armed Force,” Michigan Law Review 82, nos. 5&6
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within the context of a state responding to a TSA’s armed attack. While this is
relatively straightforward, it provides a point of departure for examining the other two
legal arguments. Argument number two is where a state must respond to some act of a
TSA that does not reach the threshold of an armed attack. The last argument takes a
different approach. It argues that since the circumstances involved in a state-TSA
conflict are so different than the context for the jus ad bellum envisioned by the framers
of the UN Charter in 1945 and that a state-TSA conflict is so distinct from a state-state

conflict that it is necessary to consider a new exception to the Article 2(4) proscription

“on the use of force.

State-TSA Conflict With an Armed Attack

This first section examines the legal argument that a state could make after a
TSA conducts an armed attack against it. While the actual definition of what
constitutes an armed attack remains contentious and undefined, it is assumed for the
sake of this argument that such an attack has occurred, thus allowing a state to invoke
Article 51 of UN Charter to justify its actions. While such a context may seem
contrived, this assumption allows for the clean examination of other contentious issues,
without the analysis being clouded by the question of whether the precipitating act
actually is an armed attack. This section examines three main issue areas. The first
issue area is what precisely is an armed attack in the context of a state-TSA conflict and

how can one measure it? While the working assumption for this section is that armed

(April/May 1984): 1634.
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an attack has actually occurred, what actually constitutes an armed attack is a

contentious subject and is worthy of further examination. The second area outlines the
concept of state responsibility. Unless a TSA is based out of an abandoned oilrig
located outside of all states” jurisdiction or in international airspace, it must use the
territory of some sovereign nation. Thus it is possible that some state could bear legal
responsibility and liability for the acts of a TSA. In making this analysis, this section
examines different types of relationships that might exist between a state and a TSA and
what level of state support must exist before an injured state could justify attacking such
a supporting state. The final area of investigation examines how a state might respond
after the occurrence of a TSA attack. While this may overlap somewhat with the
analysis conducted in Chapter Four, impe.rtant debates have occurred in the jus ad
bellum literature that deals with the principle of proportionality and how the principle

ought to be applied when the other belligerent is a trans-state actor.

What is an Armed Attack?

As previously discussed, there are many debates over what acts actually
constitutes an armed attack: there is no accepted definition of this term in any
international treaty or document. But this is not for a lack of effort: there have been
attempts through the years to provide guidance to states on this matter.

The first attempt is the decades-long effort on the part of the UN and the
International Law Commission to find a commonly accepted definition for what

constitutes aggression. In 1974, the UN General Assembly approved Resolution 3314,
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“Definition of Aggression,” where states agreed to a set of principles and a few concrete
examples of what actually constitutes aggression in the international community. The
following articles from “The Definition of Aggression” are relevant:

Article 2. The first use of force by a State in contravention of the
Charter shall constitute prima facie evidence of an act of aggression...
Article 3. Any of the following acts, regardless of a declaration of war,
shall...qualify as an act of aggression:

(a) The invasion or attack by the armed forces of a State of the territory
of another state, or any military occupation, however temporary,
resulting from such invasion or attack...

(b) Bombardment by the armed forces of a State against the territory of
another State or the use of any weapons by a State against the
territory of another State;

(c¢) The blockade of the ports or coasts of a State by the armed forces of
another State;

(d) An attack by the armed forces of a State on the land, sea or air forces,
or marine and air fleets of another State;

(g) The sending by or on behalf of a State of armed bands, greups
irregulars or mercenaries, which carry out acts of armed force

against another State of such gravity as to amount to the acts listed
above, or its substantial involvement therein.

Article 4. The acts enumerated above are not exhaustive and the

Security Council may determine that other acts constitute aggression

under the Provisions of the Charter.??
There are a number of points to highlight. First, this document specifically discusses
what constitutes aggression between states. Extrapolating these guidelines to a TSA,
one must demonstrate that these criteria have become part of customary international
law for these to be applicable to a TSA. The second point is related to the first. The

“Definition of Aggression” is a resolution of the General Assembly and as such, does

not create international law between states. However, one can use this as one source

2 «Definition of Aggression,” Supplement, 410-411. Empbhasis added.
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illustrating state practice or opinio juris when determining the existence of customary
international law. And finally, the resolution provides broad guidelines, but it does not
precisely define or describe an armed attack. So while it is not definitive, it gives some

sense about what acts international society considers to be outside the boundaries of

accepted behavior.

If the “Definition of Aggression” represents one source of what could be
customary international law, another data point is the International Court of Justice’s
ruling in the case of Nicaragua v. United States in 1986, where the court makes an
explicit statement regarding what actually constitutes an armed attack in general and

what might constitute an armed attack by a TSA:

There appears now to be general agreement on the nature of the acts
which can be treated as constituting armed attacks. In particular, it may
be considered to be agreed that an armed attack must be understood as
including not merely action by regular armed forces across an
international border, but also ‘the sending by or on behalf of a State of
armed bands, groups, irregulars or mercenaries, which carry out acts or
armed force against another State of such gravity as to amount to’...an
actual armed attack conducted by regular forces, ‘or its substantial
involvement therein’. This description, contained in Article 3, paragraph

(g) of the Definition of Aggression...may be taken fo reflect customary
international law.”

It is important to point out that this ruling explicitly stipulates that the sending of
“armed bands, groups, irregulars or mercenaries” by one state into another constitutes
an armed attack from the sending state on the receiving state. And as the emphasized

section demonstrates, the Court concludes that acts described in the “Definition of

% “Nicaragua v. United States of America,” Article 195, 1068. Emphasis added.
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Aggression” constitute an armed attack within CIL. For the purposes of this discussion,
it is important to note that “armed bands...” may not necessarily be congruent with the
definition of a TSA adopted in this project. But it is not unreasonable to claim that a
TSA consisting of “armed bands, groups, irregulars or mercenaries,” acting on its own
accord to further its own political objectives, that committed these acts would also be
guilty of committing an armed attack against a state. Looking at it from another
perspective, one could also argue that the act itself is unlawful according to customary
international law regardless of the nature of the actor perpetrating it. A TSA could
argue in its defense, as suggested in the discussion of the systemic limitations of
international law in Chapter Two, that since CIL is an implicit agreement between
states, such norms do not apply to it: Such an argument could be viable, but a TSA
would have to be careful for two reasons. First, it ought to ensure that such acts are not
Crimes Against the Peace, War Crimes, or Crimes Against Humanity, for which the
international community has previously determined that individuals can be held
responsible.”* And second, international criminal tribunals are increasingly extending
CIL across different types of conflicts, as the International Criminal Tribunal for the
Former Yugoslavia’s (ICTY’s) 1995 ruling in Prosecutor v. Tadic demonstrates.?

While it is possible for a TSA to argue that CIL in this area does not apply to it, the

? International Military Tribunal, Nuremberg, “Charter of the International Military Tribunal,” August 8,
1945, Article 6, Supplement, 404-405.

2 «Decision in Prosecutor v. Dusko T: adic,” (International Criminal Tribunal For the Former Yugoslavia,
1995), Article 127, International Legal Materials 35, no. 1 (January 1996), 69 (hereafter referred to as
“Prosecutor v. Tadic.”)
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trend within international jurisprudence today is to deny the viability of such assertions.

Thus a TSA may have difficulty making the case that CIL does not apply to it.

The ICJ in Nicaragua v. United States also highlights an important caveat
contained in the text of the “Definition of Aggression.” Paragraph 3 (g) states “The
sending by or on behalf of a State of armed bands, groups, irregulars or mercenaries,
which carry out acts of armed force against another State of such gravity as to amount
fo the acts listed above [referring to the acts that one might consider to be conventional
armed attacks].” The act of an “armed band” must reach a level that one might expect
to see from a similar attack made by the State’s conventional military forces. This
represents a high threshold that a TSA must cross before one can consider its acts to be
armed attacks. This leaves substantial room beneath that threshold where a TSA could
commit acts that might not reach the level necessary to be considered an armed attack,
but which still might violate the Article 2(4) proscription against the threat or the use of
force. In his dissent, Judge Schwebel argues that because of the court’s stipulation of
such a high threshold for armed attack, a state will be unable to lawfully exercise its
right of self-defense against such acts in accordance with Article 51. This in turn leaves
few lawful options available to a state to counter acts that might threaten its political

independence, but do not reach the level of an armed attack.?®

% Stephen M. Schwebel, “Dissenting Opinion, Military and Paramilitary Activities in and Against

Nicaragua (Nicaragua v. United States of America), Merits,” Articles 176-77, International Legal

Materials 25, no. 5 (September 1986), 1191. See also Robert Jennings, “Dissenting Opinion, Military

and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United States of America), Merits,”

1288. For other opinions critical of this ruling, see John Norton Moore, *The Secret War in Central

America,” in “Appraisals of the ICI’s Decision: Nicaragua v. United States (Merits),” American Journal
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But the ICJ’s ruling in this case is not the only source for this discussion.

Scholars have debated this issue regarding where the threshold lies, across which a
TSA’s act of violence could justify a state’s use of force in self-defense. One can
categorize this debate into three thresholds: high, medium, and low.?” Under the high
threshold for self-defense, a state would be justified in acting in self-defense only if an
attack occurred on the state’s territory.”® Scholars situated in the moderate threshold for
self-defense argue that a state may act in self-defense “only when the acts in question
are on a scale equivalent to what would be an armed attack if conducted by government
forces.” But such an attack may occur outside the victim state’s sovereign territory. In
addition, isolated acts cannot justify the use of force in self-defense.”’ Another scholar
falling into the moderate threshold argues that a terror act must be a “very serious
attack™ either on the victim state’s territory or overseas, and it must be part of a
consistent pattern of actions instead of being an isolated incident.’® Finally, scholars in
the low threshold for self-defense argue that acts against civilians or non-miﬁtary

targets would justify acts of self-defense, regardless of their location. Actions against

of International Law 81, no. 1 (January 1987): 77-183 (this collection of articles is hereafter referred to
as “Appraisals”); Abraham D. Sofaer, “The Sixth Annual Waldemar A. Solf Lecture in International
Law: Terrorism, the Law, and the National Defense,” Military Law Review 126 (Fall 1989): 89-123;
Anthony A. D’Amato, “Trashing Customary International Law,” in “Appraisals,” 101-105; John
Lawrence Hargrove, “The Nicaragua Judgment and the Future of the Law of Force and Self-Defense,” in
“Appraisals,” 135-143; John Norton Moore, “The Nicaragua Case and the Deterioration of World
Order,” in “Appraisals,” 151-159; Fred L. Morrison, “Legal Issues in the Nicaragua Opinion,” in
“Appraisals,” 160-166.

*7 Arend and Beck, 159-62. ,

*8 Francis A. Boyle, “Remarks,” Proceedings of the American Society of International Law 81 (1987):
294,

% James P. Rowles, “Military Responses to Terrorism: Substantive and Procedural Constraints in
International Law,” Proceedings of the American Society of International Law 81 (1987). 314.
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military targets are considered acts of war for which the Charter’s self-defense
provisions are more than adequate.*!

Professors Robert J. Beck and Anthony Clark Arend also wrestle with the armed
attack threshold and through their analysis of the literature outlined in the previous
paragraph outline a useful framework for determining when the acts of a specific type
of TSA, in this case a terrorist group, might cross the threshold. Beck and Arend first
stipulate that the effect of a terror attack must be equal to an overt armed attack—this
mirrors the ICJ ruling. But recognizing that a terror group represents a different type of
threat than those envisioned by the Charter’s framers, Beck and Arend posit three
factors to consider when making such a judgment. The first factor is the locus of the
aftack: an attack on sovereign territory represents a greater injury than an attack on a
state’s property or interests overseas. Temporal duration is the second factor. A series
of on going, although low-level, attacks against a state by a terrorist group represent a
greater injury than a single incident. The final factor is the severity of the sustained
injury. An attack that causes more harm obviously carries greater weight than a low-
level attack. Beck and Arend specifically cite an attack against any facet of a state’s
sovereignty as being particularly grievous.>> While Beck and Arend’s criteria represent

an important extension of the evolving analysis of what constitutes an armed attack by a

*® Antonio Cassese, “The International Community’s ‘Legal” Response to Terrorism,” International and
Comparative Law Quarterly 38, no. 3 (July 1989): 596.
3! Alberto R. Coll, “The Legal and Moral Adequacy of Military Responses to Terrorism,” Proceedings of
the American Society of International Law 81 (1987): 298.
32 Robert J. Beck and Anthony Clark Arend, ““Don’t Tread on Us’: International Law and Forcible State
Response to Terrorism,” Wisconsin Journal of International Law 12, no. 2 (Spring 1994): 216-218.
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terror organization, they do not provide guidance about how to weigh these factors

when making that determination. But this is not a crippling concern since any such
evaluation depends on the context of the particular situation and any prior weighting
would not necessarily be in the best interest of such an evaluation.

Finally, the events of September 2001 and their aftermath furnish an important
set of data points for this debate. In the days and weeks following al-Qaeda’s attacks on
New York City, Washington DC, and Pennsylvania, a number of international
institutions made important statements regarding the matter. First, the UN Security
Council unanimously approved Resolution 1368 on September 12, 2001, which
recognizes “the inherent right of individual or collective self-defense in accordance with
the Charter.” More interestiﬁgiy, on September 28, the Council approved Resolution
1373, calling upon all UN member states to act to repress terrorism and terror groups, as
well as to cooperate to ensure the suppression of such groups.*> And in an instance of
inaction whose significance lies more in what was not said, the UNSC did not authorize
any actions against al-Qaeda under Chapter VII of the UN Charter, and affirmed that
any actions taken against the group were taken under Article 51 that provides for
individual and collective self-defense. The two resolutions do not, however, explicitly
categorize the terror attacks of September 11, 2001 as “armed attacks™ in Article 51°s

sense. But it is implicit in the Council’s statements affirming the right of individual and

* United Nations, United Nations Security Council Resolution 1368, “On Threats to International Peace
and Security Caused by Terrorist Acts,” September 12, 2001, International Legal Materials 40 no. 5
(September 2001), 1277; United Nations, United Nations Security Council Resolution 1373, “On Threats
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collective self-defense that al-Qaeda’s actions reach the armed attack threshold as far
as international law is concerned. And in doing, the Council makes an ilﬁportant
statement for international law on the use of force that non-state or trans-state actors are
capable of conducting such an armed attack, as well as then being subject to a victim
state’s lawful use of ferce.. This is important because such an interpretation is not
present in the UN Charter framework, its subsequent interpretive resolutions, or the
rulings of the International Court of Justice.

The Security Council was not the only international institution making an
important statement in this matter. The UN General Assembly condemned the
attacks.* The North Atlantic Treaty Organization (NATO) categorized these acts as
armed attacks from abroad and deemed the action to be covered by Article 5 of the
Washington Treaty, noting that al-Qaeda’s actions represent “an armed attack against
one or more of the Allies in Europe or North America shall be considered an attack
against them all.”> The NATO statements are important for two reasons. First, NATO
explicitly declares the actions of September 11 to be “armed attacks.” While not
possessing the legal weight of the UN Security Council, the statement represents

important source of opinio juris regarding the acts. And second, it represents the first

to International Peace and Security Caused by Terrorist Acts,” September 28, 2001, International Legal
Materials 40 no. 5 (September 2001), 1278-80.
34 United Nations, United Nations General Assembly Resolution 56/1, “Condemnation of Terrorist Acts
in the United States of America,” September 18, 2001, International Legal Materials 40 no. 5 (September
2001), 1276.
3 North Atlantic Treaty Organization, “Statement by the North Atlantic Council,” September 12, 2001,
International Legal Materials 40 no. 5 (September 2001), 1277 (emphasis added). See also North
Atlantic Treaty Organization, “Statement by NATO Secretary General, Lord Robertson,” October 2,
2001, International Legal Materials 40 no. 5 (September 2001), 1268.
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time in the alliance’s history that it invoked Article Five. Beyond NATO, the
Organization of American States (OAS) condemned the attacks; it also activated the
Inter-American Treaty of Reciprocal Assistance (Rio Treaty), calling upon all OAS
members to “provide effective reciprocal assistance to address such attacks and the
threat of any similar attacks against any American state...”*® Like with NATO, the
OAS provides an important source of opinio juris from an entire region of the world
that categorizes the actions of September 11 as an armed attack justifying self-defense
actions. The common thread running through all of these examples is that al-Qaeda’s
actions, whether explicitly categorized as armed attacks or not, are considered to be
armed attacks by the society of states, and justify the use of force in individual and/or
collective self-defense. But while these international organizations’s explicit an&
implicit statements represent an impertanf: data point in this debate, they do not provide
any further guidance as to where the threshold for an armed attack by a TSA might lie.
That said, even though one may not be able to define precisely where that threshold lies,
al-Qaeda’s demonstrated capability, its expressed intent to éoﬁtinue its campaign and
acquire and use weapons of mass destruction if it can do so, coupled with state action in
response to the attacks of September 11, 2001 all suggest that the armed attack
threshold, wherever it might lie, may be dropping.

The international community has come a long way in providing guidance on

what actually constitutes an armed attack since the signing of the UN Charter in 1945.

* Organization of American States, “Resolution on Terrorist Threat to the Americas,” September 21,
2001, International Legal Materials 40 no. 5 (September 2001), 1273.
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The long and contentious debate over the “Definition of Aggression” and .its subsequent
enshrinement by the ICJ as customary international law provides a benchmark for what
actually constitutes an armed attack. From these it is possible to conclud